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Copyright and Judicial Attitude

Dr. Alok Pandey*

Introduction

Limitation has always been a human practice. It ny in the form of copying,

reproduction or change of name of the original wdfkhen the incidents of copying
increased, necessity was felt to have some chedkcantrol upon this practice. It was
through that the original creator of a work musteéhaxclusive control upon his creation.
He must have some rights for this purpose and tivel WCopyright” was given to it. Thus

the concept of copyright stands upon the fact tleabne should be allowed to “Copy “the
original work of another. The original work may beerary, dramatic, artistic, musical,
sound or cinematograph film.

“Copyright” is a right given to or derived from wk and it is not a right in novelty only of
ideas. The increased incident of copying compethedlaw makers to make law to cheek
such incidents. In India the earliest statute laawcopyright is the Indian Copyright Act,
1847. This Act was enacted in new form in 1914. Ree of 1914 protected the interests
of creators of original .Works and prescribed pgeslfor infringement of copyright.

The present law on copyright in India is the CoglytiAct, 1957.The basic features of this
Act confirm to the provisions of two internationadnventions on copyright. The Berne
Convention and the Universal Copyright Conventibmdia is a member of both the
Conventions. The copyright Act, 1957 has been aeerin 1983, 1984, 1992, 1994 and
1999. These amendments have been incorporated dhamged circumstances.

‘Judiciary’ is a strong protector of rights of theople. Copyright cannot be an exception
to it. The Judicial attitude has always been inofato prevent the infringement of
copyright. The Supreme Court of India and varioughHCourts have also explained and
clarified important aspects of copyright. Someh#f keading/recent cases are discussed and
analyzed here.

The copyright law in India was laid down, perhaps the first time, by the Delhi High
Court in 1984 in the case &enguin Books Limited vs. India Book DistributorsieOrs
wherein the court held as “Copyright is a propetight. Throughout the world it is
regarded as a form of property worthy of socialt@ecton in the ultimate public interest.
The law starts from the premise that protectiorukhbe as long and as broad as possible

* Principal, Sanjivani College of Law, Bahraich, UttaPradesh.
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and should provide only those exceptions and ltmitawhich are essential in the public
interest. The courts adopt a “purposive” approacstatutes”.

In Indian Performing Right Society vs. Eastern Indiatidn Picture Association and
others the Supreme Court held that the author of a filtmg or composer of a musical
work who has authorized a film producer to makdém 6f his work, cannot restrain the
owner of the film from producing the accosted mmrtiof the film to be performed or
screened in public for profit or for any othersgmse. Justice V.R. Krishna lyer observed
cinematograph is a felicitous blend a beautifulliot, a constellation of stars, Slurring
over the rule against mixed metaphor. Cinema isentiwain long stripes of celluloid, more
than miracles in photograph, more than song, dandedialogues and indeed more than
the dramatic story, exciting plot, gripping sitwats and marvelous acting. But it is that
ensemble which is the finished product of orchéstrgperformance by each of the several
participants although the components may, samestimthemselves the elegant entities.”

In R.G Anand vs. Deiux Filtlhe supreme court has held that there can be noragig of

an idea , subject matter, plots or historical geledary facts .What is necessary for copy
right is the originality only in the form of expien. In this Case the defendant made a
film which was allegedly based on a play of tharglff. The court declared that although
the plaintiff was the owner of copyright of his plhut the defendant has not infringe his
right , because what is protected is not origihaught or information , but the original
expression of thought or information in some cotecrigom Fazal Ali J., In this case
discussed a number of American, English and Indases. He said, “As a violation of
copyright amounts to an act of piracy, it must bevpd by clear and cogent evidence after
applying the various tests.”

In Tata Oils Mills Co. vs. Rewards Soap wdhke Delhi High Court has held that the issue
of jurisdiction of courts can not be in questionthe time of seeking temporary injunction
in the matters of infringement of copyright anddemarks. The Court granted injection
restraining the defendant regarding the copyrighvall as trademark infringement during
the pendency of the suit.

In Najma Heptullah vs. Orient Longman Ltdéhe Court ruled that where there was active
and close intellectual collaboration and co-operabetween the narrator and the writer of
the book, both would be entitled to first and jaimnership. The facts of this case are that
Maulana Abdul Kalam Azad entered into an agreematht Prof. Humayun Kabir to write
up his thoughts and conversation in English .Riféycent of the royalty of the book has
been paid the legal representative of Maullana AZEte Court ruled that the legal
representatives cannot challenge the agreemepgright after 30 years.

In Gramophone Co. of India Ltd. vs. Super Cassatteidtriesthe Delhi High Court has
ruled that version recording is neither copying reproduction of the original recording.
In this case, the plaintiff company produced audmords titled “Hum Apke Hain Kaun.”
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With the permission of the copyright owner the Rege Production Pvt. Ltd. The
plaintiffs alleged that the defendants too had ¢hed an audio cassette by the same name,
designed, colour and layout. However the defenddemsed the allegation by saying that
what they were doing was version recording andais wone after formalities. The court
directed them not to use similar, design, coloud &yout and to use an unoffending
alternatives title.

In Gramophone Co. of India Ltd vs. Shanti Films Cogtimn the High Court ruled that
the assignment of copyright should be in writingd asigned by the assigner or his
authorized agent. Oral assignment of copyrightaither permissible nor valid. The Court
also said that it has to see whether the damageltietiff is likely to suffer can be
compensated in money. If the balance of convenienigefavor of printing he may also be
granted injunction.

In Anil Gupta vs. Kunal Dasgupthe Delhi High Court has held that where the sadea

is being developed in a different manner. It is i@t that the source being common
similarities are bound to occur. The Court showdmsine whether or not the similarities
are on fundamental or substantial aspects of thdenwd expression. In this case the
defendant broadcasters were prevented from teiegast programme “Swayamvar”
which was the original idea of the plaintiff.

In F. E. Engineering & consultancy Pvt. Ltd. vs. L&ble Ltd the Delhi High Court has
ruled in order to bring an action within the catggof infringement of copyright, it must
be shown that there is a reproduction in mateaahfof a work or substantial part thereof
in respect of which there is an exclusive right.this case the defendants used certain
words Similar to the plaintiff. The Court did natrsider it as a violation of copyright of
the plaintiff. The Court said that in this era aie&hce and technology it is not possible to
retract the use of words beyond a certain limit.

In Hawkins Cookers Ltd vs. Magicook Appliances tie. Delhi High Court prevented the
defendant company from using the some setup of &bthat of the plaintiff company. In
This case the plaintiff a well -known manufacturefgressure cookers filed an injunction
suit against the defendants alleging that they raoguired the trademark. “Apsley “in
relation to pressure cookers with the label sulbsthnand deceptively similar to that of
the plaintiff. The court observed, the defendardsirig infringed the copyright of the
plaintiff company in terms of the provisions of Bes 51 of the copyright act, the
plaintiffs are entitled to their civil remedies wrdection 55 of the Act.”

In Zee Telefilms Ltd. vs. Sundial communication () the Bombay High Courts has
developed the concept of  claim of confidenceaY copyright matters. In this case the
defendants were prevented from telecasting a Tafia5“Kanhaiyya” which was the
original idea of the plaintiff Company. The coultserved, an idea per se has no copyright.
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But if the idea is developed in to a concept fletgéth adequate details then the same is
capable of registration under the Copyright Act.

In Khajanchi Films Exchange vs. State of Mifie Madhya Pradesh High Court held that
screening of a film before its release by cableatoes does not amount to infringement of
copyright. In this case the petitioner claimed aagyt over the film “Kabhi Khushi Kabhi
Gum,” The court observed that there must be a igitlicenforceable right as a legally
protected right before anew suffering a legal griee can ask for a Mandamus.”

In Eastern Book Co. vs. Navin J. Dedse High Court has held that mere reproduction of a
part of the judgment is not the infringement of yxight. However, the court held that if
the head notes are not the reproduced copies ghitdhggnent and were written by using
knowledge, labour, judgment or literary skill oskathe publisher will have copy right to
them.

In Eastern Book Co. vs. D.B Madtike appellants publisher of well known journak th
Supreme Court Cases (SCC) complained that the mdspbwas infringed their copyright
by copying the former’s material by making andisgllIC.D ROM. The court restrained
the responcedent from copying the head notes atatiatinotes of the appellant’s journal.

In Dhana Vilas Madras Snuff Co. vs. Vani Snuff the court ruled that change of name or
titte does not result in infringement of copyrighh this case, the appellants were
manufacturing and selling the snuff under the nameé style of "D.S” The defendants
were also doing the same under the name of “E.T.B&. Court held that as the names are
not identical, no question of infringement of cagiat or trademarks does arise.

In Exphore SA vs. Euphorma Laborit8sipreme Court has held that the owner of the
copyright may file a suit for infringement of coyit within the jurisdiction of a court
where he receives seize and desist notice fromndaefé. The Court restrained the
defendants from using the deceptively similar colalso discussed the question of
jurisdiction in cases of copyright infringement.

The Supreme Court, irEntertainment Network (India) Limited vs. Super <gdie
Industries Limited upon consideration of arguments urging the caartule on the
impugned Act on the basis of its contribution tdlpuinterest within the framework of the
Copyright Act, expressly held as follows: “The mation of copyright, along with other
intellectual property rights, is considered asranffof property worthy of special protection
because it is seen as benefiting the society abidewand stimulating further creative
activity and competition in the public interest.”

Conclusion
The above discussion confirms the facts that tlticiary has always been in favor of
protection of copyright. It says that the owneraottopyright has no monopoly in the
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subject matter and he cannot prevent others fromgdthe same work even from the
common source. What is required is that the ldieulsl do it independently and the work
should be original. Thus, the judicial attitudernsfavor of originality. It has emphasized
that original creations should be protected fromyig.
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The Corporate Criminal Responsibility in India: A New
Beginning
Dr. Amitabh Singh

Introduction

Criminal Liability is attached only those scih which there is violation of Criminal
Law i.e. to say there cannot be liabilitytihvaiut a criminal law which prohibits certain
acts or omissionsThe basic rule of criminal liability revolvesroand the basic Latin
Maxim “Actus non facit reum, nisi mens sit et means that to make one liable
it must be shown that act or omission hasnbdone which was forbidden by law
and has been done with guilty mind. Hence evemerhas two elements one physical
one known as actus reus and other mental komown asnens red This is the rule
of criminal liability in technical sense buin general the principle upon which
responsibility is premised is autonomy of the indiial, which states that the imposition of
responsibility upon an individual flows natuyalfrom the freedom to make rational
choices about actions and behavibur.

Although the general rule as stated above is agplicto all criminal cases but the criminal
law jurisprudence has seen one exception to theeabmid concept in form of doctrine of
strict liability in which one may be made liableahsence of any guilty state of mind. This
happens in cases of mass destructions thropglution, gross negligence of the
company resulting in widespread damages like inBhepal Gas tragedy, etcHence,
there can be no dispute of imposing criminal ligbion corporations as regards no
mens rearequiring offences but however, it used dome to be questioned before
the Chartered Bank judgement wheans reavas concerned.

Meaning

“The word person includes any Company or Assodiato body of persons, whether
incorporated or not.Section 11 of IPCseeks to define, person is firstly not exhaustitve.
simply declares that it includes (a) a companyssoaiation (b) a body of persons whether
incorporated or not. Secondly the definition opesainless the context warrants otherwise
Section 3 (42) General Clauses Act, 198%ich reads: person shall include any company
or association or body of individuals, whether mpmyated or not. Vicarious liability
principle applies in case of companies also wholmaield liable for acts committed by
some natural persons who are identified with itaose in such a case the acts and
intentions of those who control the corporation deemed to those of the corporation
itself. A company has none of features that chares a living person, a mind that can
have knowledge or intention or be negliggnt.

* Asstt. Professor, Deptt. of Law, Assam Universijlchar, Assam.
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An officer in a case had committed irregularitiegelation to matters of investment of the
company, without the knowledge of the Board of ctives. He was considered identifiable
with the corporation as he was the directing mind avill of the corporation and his
knowledge was attributable to the compa@lanville Williams says, “The independent
legal existence of a company is useful becauseithhil shareholders may come and go;
and it has the great advantage of creating limigadlity”, e.g. the company is responsible
for its debts in case of insolvency of the compé#my creditors to the company cannot
proceed against the private property of the shdder® When an offence is committed by
the partners of a firm, there is no general rul firm, an artificial person is liable. All
depends on the particular facts of the case. Resis prior to the twentieth century to
extension of the doctrine of corporate criminabilidy was tied to the widely-held juridical
belief that a corporation lacked the requisitens reaessential to sustain a criminal
conviction. It was widely prevalent and followedathA Corporate has ‘no soul to damn,
and nobody to kick.’

Criminal Liability of Corporates

In the modern day world, the impact of activitigscorporations is tremendous on the
society. In their day to day activities, not only they affect the lives of people positively
but also many a times in a disastrous manner wtoahe in the category of crimes. For
instance, the Uphar Cinema tragedy or thousandsaidals especially the white collar
and organized crimes can come within the categdtiat require immediate concern.
Despite so many disasters, the law was reltctan impose criminal liability upon
corporations for a long time. This was for basicallo reasons that dteThat corporations
cannot have theens reaor the guilty mind to commit an offence; and thaseporations
cannot be imprisoned, the only other remedy begfy it that of fine which merges
criminal liability with that of a civil one. Thedeo obstacles were in the late 20th century
and very early Zicentury.

The general belief in the early sixteenth armdventeenth centuries was that
corporations could not be held criminally liable. the early 1700s, corporate criminal
liability faced at least four obstacles. The fidbstacle was attributing acts to a juristic
fiction, the corporation. Eighteenth-century keu and legal thinkers approached
corporate liability with an obsessive focus ¢meories of corporate personality; a
more pragmatic approach was not developed untiltiventieth century. The second
obstacle was that legal thinkers did not believepamtions could possess the moral
blameworthiness necessary to commit crimes of inten

The third obstacle was theltra vires doctrine, under which courts would not hold
corporations accountable for acts, such as crithes, were not provided for in their
charters. Finally, the fourth obstacle was rtjuliteral understanding of criminal
procesdure; for example, judges required the amtus be brought physically before the
court.
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Ways In Which Corporations Commit Crimes

On the population as a whole The Supreme Court of India ordered the governn@nt
pay a remaining $325.5 million (15.03 billion rupgelue to Bhopal gas tragedy victims.
The U.S. based Union Carbide Company, now owne®dy Chemical Co., paid $470
million in compensation to victims in 1989. The rgtggoes back to the 1984 Union
Carbide accident in Bhopal, India, which releasetloaid of methyl isocyanides (MIC),
hydrogen cyanide, and other toxins. Somewhere getwt@00 and 8000 people died at the
time, and victims' advocates estimate that in tov@r 20,000 have died as a result of this
largest industrial accident ever, with 1, 50,00€fesing continuing injuries and medical
problems. The cause was extreme corporate malfeas@he plant was not up to minimal
Union Carbide safety standards - large quantitiddl€ were unwisely stored in a heavily
populated area, the refrigeration unit for the M({@hich is supposed to kept at
temperatures below 32 F) was deliberately kepteioff to save $40 per day in costs, the
safety systems were dismantled, and the alarmrmaystes turned off. This was in spite of
the fact that the same plant had earlier sufferatérntially lethal accidental releases of
gases like the deadly nerve agent phosgene.

On the investors One of the major havoc that is created in pretiemds is because of
mysterious disappearance of corporations. Of ti&I5companies listed on Bombay Stock
exchange, 2750 have vanished. It means that onefduto companies that come to the
stock exchange to raise crores of rupees from fax®sloot and run away. Many
corporations came up with huge publicity stuntsdfter raising money, vanished into the
thin air. About 11 million investors have invest&s. 10,000 crore in these 2750
companies. We have Securities Exchange Board a&,IriReserve Bank of India and
Department of Companies Affairs to monitor the ktegchange transactions but none has
documented the whereabouts of these 2750 odd coespaospended from the stock
exchange. Many of the promoters and merchant bamnideo are responsible for these are
roaming scot-free. The market regulators and séxckanges are unable to penalize them
or recover their funds. The regulators have bede &b identify only 229 of 2750
vanishing companies so far. The Supreme Court eddeCBl probe into possible
criminality indicated in corporate lobbyist NiiraaRia's intercepted telephone calls lead
the agency to look into some of high value dealkdd to big corporate houses headed by
Mukesh Ambani, Anil Ambani and the Taths.

In Halsbury’s Laws of England which lays down “In general, a corporation is in the
same position in relation to criminal liability asnatural person and may be convicted in
common law for statutory offences including thosmjuiring Mens Rea. There are,
however, crimes which a corporation is incapableashmitting or of which a corporation
cannot be found guilty as a principal; nor can goomtion be convicted of a crime for
which death or imprisonment is the only punishniemhis view has been adopted in
various Indian cases. Kenny lies down: Corporatifomsnerly lay outside the ambit of
criminal law due to technical rules, these expegtésbners to stand at their bar, and did
not allow appearance by attorney. A corporatiodd¢oot have a guilty will and even if by
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legal fiction, a will is created it must be suchtascover those activities which can be
consistently ascribed to the fictitious will thugeated with the purposes which it was
created to accomplish. The House of Lords have thal a company will be liable if the
action of the defaulting person is the very actwinthe company itsel® With the
increasing involvement of corporations in the ddifg of the people it was considered
important that the immunity available to the cogimns should be taken away as it
hindered the interests of the people, thus an iath@mv was introduced by drawing a
distinction between misfeasance and non-feasannethe ground that, whilst in the case
of a criminal misfeasance the servant or agent attoally did the criminal act could
always be himself indicted, no such indictment wlobke available in the case of non-
feasance; for the omission would not be imputablerty individual agent but solely to the
corporation itself.

Hence, in 1840, an indictment for non-feasnaceniitting to repair highway, was allowed
against a corporatioim R. vs. Birmingham & Gloucester Ry. C9, soon afterwards, in
the case oR. vs. The Great North of England Railway Cban indictment was allowed
for misfeasance, that of actually obstructing ahivgy. The principle has obtained
legislative approval by Interpretation Act, 188#ich provides that in the construction of
every statutory enactment relating to an offenbe, éxpression ‘person’ shall, unless a
contrary intention appears, include a body corpgorat

Judicial Response

In India, certain statutes like the IPC talkout kinds of punishments that can be
imposed upon the convict and as per Semd@@de death, life imprisonment, rigorous
and simple imprisonment, forfeiture of property dime. In certain cases the sections
speak only of imprisonment as a punishment like case of Sec. 420 thereby the
problem arises as to how to apply thoseti@e upon the companies since a
criminal statute needs to be strictly interpratdabrein there is no scope for corporations
to be imprisoned. Going with the above vieimp@nd with the growing trend of
corporate criminality, the Courts in India havealig recognized that a corporation can
have a guilty mind but still were reluctant pmnish them since the criminal law in
India does not allow this action.

In The Assistant Commissioner, Assessment-1l, Bangaloreda@rs. vs. Velliappa
Textiles Ltd. and Or$® B.N. Srikrishna J. said that corporate amah liability
cannot be imposed without making correspondiegisiative changes. For example,
the imposition of fine in lieu of imprisonment isquired to be introduced in many sections
of the penal statutes. The Court was of the vieat the company could be prosecuted for
an offence involving rupees one lakh or less &edpunished as the option is given to
the court to impose a sentence of imprisoin@nfine, whereas in the case of an
offence involving an amount or value exceeding espene lakh, the court is not given a
discretion to impose imprisonment or fine atiterefore, the company cannot be
prosecuted as the custodial sentence cammanpnsed on it.
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The legal difficulty arising out of the above siioa was noticed by the Law
Commission and in its #1Report, the Law Commission suggested amendioent
Section 62 of the Indian Penal Code by adding dilewing lines: "In every case in
which the offence is only punishable withphmisonment or with imprisonment and
fine and the offender is a company or othedy corporate or an association of
individuals, it shall be competent to the coursémtence such offender to fine only." As
per the jurisprudence evolved till then, under phesent Indian law it is difficult to
impose fine in lieu of imprisonment thoughe definition of 'person’ in the Indian
Penal Code Includes ‘company'. It is also waile to mention that our Parliament has
also understood this problem and proposed to arttendPC in this regard by including
fine as an alternate to imprisonment wheregpamtions are involved in 1972.
However, the Bill was not passed but laps8dch a fundamental change in the
criminal jurisprudence is a legislative functiand hence the Parliament should perform
it as soon as possible by also considering thevidtlg arguments that the author has
brought about.

However, the Apex Court later overruled thiscisionin Standard Chartered Bank
and Ors. vs. Directorate of Enforcement an®rs!® on account of providing
complete justice to the aggrieved which could r@plejudiced in the garb of corporate
personality. In this case, the Court did notoy the literal and strict interpretation rule
required to be done for the penal statutes amdit on to provide complete justice
thereby imposing fine on the corporate. The Coawkéd into the interpretation rule that
that all penal statutes are to be strictly constrimethe sense that the Court must see
that the thing charged as an offence isiwithe plain meaning of the words used
and must not strain the words on any nottbat there has been a slip that the
thing is so clearly within the mischief that must have been intended to be
included and would have included if thougtit*®o

Simultaneously, it also considered the legigtaintent and held that all penal provisions
like all other statutes are to be fairly construemtording to the legislative intent as
expressed in the enactment. It was of thewvihat here, the legislative intent to
prosecute corporate bodies for the offencenroitted by them is clear and explicit
and the statute never intended to exonerate them fyeing prosecuted. It is sheer
violence to commonsense that the legislature ir@erid punish the corporate bodies for
minor and silly offences and extended immunity ebsgcution to major and grave
economic crimes. If an enactment requires wisatlegally impossible it will be

presumed that Parliament intended it to bedified so as to remove the
impossibility element. These Courts have aublithe doctrine of impossibility of

performance in numerous cases including the afentioned-’

Finally, the Court decided that as the campacannot be sentenced to
imprisonment, the court cannot impose thanhighunent, but when imprisonment and
fine is the prescribed punishment the court capose the punishment of fine which
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could be enforced against the company. Sucitretion is to be read into the
Section so far as the juristic person is ceoned. Of course, the court cannot
exercise the same discretion as regards arahaperson. Then the court would not
be passing the sentence in accordance with lawre§ards company, the court can
always impose a sentence of fine and th#esee of imprisonment can be ignored
as it is impossible to be carried out ispect of a company.

This appears to be the intention of the legislatrd we find no difficulty in construing
the statute in such a way. We do not think thiaére is blanket immunity for any
company from any prosecution for serious afé=n merely because the prosecution
would ultimately entail a sentence of mandatoryrisgmment. The well known maxim
judicis est just dicere, non dare' best exypis the role of the court. It is to interpret the
law, not to make it. This read with the Doatriof Separation of Powers has bound
the Court's hands in imposing various kinds punishments and all that it is left
with is to impose fines. In order to avoid compwilithe Courts to go out of the statute and
interpret and therefore define the law which ieasially the task of the legislatiiteit

is advised that the legislature amends theows penal statutes in a way so as to
bring in various forms of punishments for theorporations as well, thereby
maintaining the separation of powers regime anaédéme rule of law.

Conclusion

From the above analysis, it is proved ttte criminal law jurisprudence relating to
imposition of criminal liability on corporats is settled on the point that the
corporations can commit crimes and hence beencaithinally liable. However, the
statutes in India are not in pace with these dgretnmts and the above analysis shows that
they do not make corporations criminally liakded even if they do so, the statutes
and judicial interpretations impose no otlpemishments except for fines. It is therefore
recommended that amendments should be carriedydbelegislature as soon as possible
so as to avoid judiciary from defining the lamnd make the statutes fit for strict
interpretation by providing for infliction of crimal liability on the corporations as also
providing for various kinds of sanctions apart framly fines. Moreover, The Indian
Parliament has passed the historic Companies Laendiment Act 2013 on™8 August
2013.The 2013 Act replaces the Companies Act19956q Act).

The Act, will allow the country to have a modergitation for regulation of corporate
sector in India. The said Act is amongst other etsp@rovides for business friendly
corporate regulation / pro-business initiativegjogernance initiatives, good corporate
governance, Corporate Social Responsibility (CS&jhanced disclosure norms, and
enhanced accountability of management, stricteroreament, audit accountability,
protection for minority shareholders, investor pmiion and activism and better
framework for insolvency regulation and institutibrstructure. The objective behind the
2013 Act is lesser Government approvals and enllased-regulations coupled with
emphasis on corporate democracy. The 2013 Actldetime procedural aspects from the
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substantive law and provides greater flexibilityrie-making to enable adaptation to the
changing economic and technical environment. Tleeeseveral procedural aspects that
would be prescribed by the Rules to be framed byGéntral Government. The prescribed
Rules are yet to be announced. In this documertiave used the expression "prescribed"
or "as prescribed" or "as may be prescribed" to méet Central Government will
prescribe the Rules for implementing the substangiovisions of the 2013 Act.

It can safely be concluded that laws relating topomate criminal liability in India are
vastly insufficient. The legislature needs to beivacin this regard and form certain
concrete laws which would ensure that the corpomatido not go unpunished and a better
social order is established. Certain Provisionatirgd to procedural law also need to be
created and modified so that the corporations @aadequately dealt with. The Supreme
Court in Iridium appears to have crystallized the land further confirmed by Aneet
Hada's case. it lays emphasis on the theory thraugjch the intention of the directing
mind and will of a company is attributed to the gamy, and confirms that a corporation
can be held liable for crimes of intent (i.e., offes involving mens rea.). The judgments
further clarifies that a company is not immune frany prosecution for criminal offences
for which a sentence of mandatory imprisonmentpitsscribed, as the sentence can
imposed in terms of penalty and fine.
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E-Commerce: Legal Solutions to Possible Problems

Anuranjan Sharma*
Pratima Pandey**

Introduction

“The old order changed , yielding place to néwhis line gives expression to one of the
very foundation laws of nature, that life's meaharge, that the old must pass away and
its place must be taken by the new. This is matgtesn every sphere of life including
business and commerce. Since the advent of computéch has virtually conquered the
world, trade and commerce have gone through alssage .e-Commerce is now the call
of the day.

E-commerce is a recent phenomenon in the busineskl where business deals are
conducted electronically over the internet. Infotiora is electronically transformed from
computer to computer, in an automated way therefueh type of business practice
involves use of computers, computer systems or atenmetworks.

The world Trade Organisation (WTO) defines e-conueeras, “the production,
distribution, marketing, sales or delivery or go@asl services by electronic means.” The
six main instruments of e-commerce that have beeognised by WTO are Telephone,
Fax , TV, Electronic payment and Money transfeteys, EDI and Internet.

In this era of globalization and development thisr@o geographical limitation between
two business entities because of modern informa&ohnology. E-commerce proves to be
a instrumental tool in harmonising the trade pradi between the developed and
developing countries. This new type of informatibased business includes on-line
advertising and marketing, on-line order takingsliae customer service. This facilitates
formation of new type of information based produlike electronic books, interactive
games, and information on demand, along with thisas improved efficiency in finding
and interacting with customers, in communicatinthvtiading partners and in developing
new products and markets. However market respoegarding e-commerce is mixed.
Traditional firms and financial institutions sucls &danks and credit institutions view
electronic commerce with a mixture of eagerness, fnd confusion.

Possible problems

* Assistant Professor Law, Jagran School of Law, Datun.
** Independent Researcher and Law Student.
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The field of e-commerce is very wide and many sfaspects are still complex and prone
to problems, which need to be legally solved. Hoavethe key issue of growth has to be
kept in mind. Therefore, the scope of this studglesis, envisaging possible problems and
their legal solutions. Some of the main issuedtdadgth in this study are as following : 1)
Legality of contract, 2) Legislation requiremen}, 3ser awareness and transparency,4)
intellectual property rights, 5) security, 6) Piten against unfair means, 7) Safeguarding
Privacy,8) Cyber Squatting , 9)Jurisdiction,10) Tteo@a

Broadly the problem — areas can be classifiedthmee categories:-
1. Problems relating to operations.
2. Problems relating to individuals.
3. Problems relating to the state.

Problems relating to Operations.

Law vis-a-vis e-commerce

CONTRACT: The Core of e-commerce.

Legality

Formation of any contract, under the Contract Aciuld require three main points. There
has to be an offer, and then there has to be aptte of the said offer as such and there
has to be some consideration for the contract. d egredients are also applicable to e-
contracts. However, a difficult question that imlaften arises is how do we ensure that
the offer has been accepted .

Internet communication does not consist of a ditie& of communication between the
sender and receiver of e-mail as in ordinary meznsommunication. The message is
broken into chunks in the process of delivery. Ttdses issues of the exact time of
communication of acceptance of the contract as auaie is critical for determination of

the rights of the parties. The IT Act providestaer guidelines for this. However much
depends on the type of transactions.

There are three main types of transactions in thedvof electronic contracting:

1. Shrink wrap contract : this comes into play ,whemchasing off-the-shelf software.
When the purchased product is received, it comés additional terms and conditions
in the packaging or in the accompanying documeriati

2. Click-wrap agreement: this is made at or befoeettime of purchase on a web site.
The purchaser is required to click “I agree” beftire transaction will continue, the
installation will proceed or the user will gain ass to the web site.

3. The browse wrap transaction: Here the user browkespages of a web site.
Somewhere on the web site, terms and conditionspasted that purport to bind
anyone who uses the web site or its services.

Although the first type of transaction (the shrimkap) has been around for some time and
actually exists in a paper environment, the otter types of transactions (click wrap and
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browse wrap) are unique to electronic commercethkie types have raised fundamental
guestions, especially about assent.

Awareness, Assent and Timing

The question is about what types of conduct caristiassent to terms and conditions. The
question is also concerned with timing. There aseiés about how to treat terms that are
not proposed or disclosed until after the user diemady agreed to go forward with the
transaction and has tendered the required contimlerahere are also questions related to
disclosure about whether there was assent, whenitwaanifested, is it only for terms
about which the user had knowledge or awarenesgjoes it extend to terms and
conditions which the user had not read or undedstoo

Legal Precedents

There are no international cases addressing tmegertiant issues. However, there is a
series of conflicting cases often at variance iffiedént jurisdictions with inconsistent
regulatory overlay. That often makes it difficullr fousinesses to determine with certainty
at the outset of the transaction whether the paaticterms in any of these types of
agreements would be enforceable. This is partiguthe case in the United States. Some
countries address these types of issues under dtegary of consumer protection.
Directives in the European Union, for example, gowhat terms will be recognized in
standard form contracts. Other countries, such has Wnited States have originally
addressed these types of issues under the notiomapifestation of assent, so that the
result is great uncertainty. In the United Stathe, court that heard appeals of a leading
case on shrink wraroCD Inc. v. Zeidenbergipheld the use of shrink wrap as a means
of binding a purchaser to contractual terms. Ther ded purchased software and the
vendor argued that the purchase was subject tesicterms found in the software box and
presented on the screen at the time of use, wieighined the user to indicate his assent.
Rejecting the user's argument that the contract feased at the time of purchase, and
adopting what has now been dubbed a “rolling catitréheory, the court held the
consumer was bound by the terms of the licensey thaugh he had not seen them at the
time of paying for the product. The consumer pridd@cact can be amended and extended
to cover many of these problems globally.

Legislation Requirement

Law is not keeping pace with the fast speed of ldgweent of e-commerce. This seems
mainly due to the fact that e-commerce is runnirh wechnology, while law making is
still largely traditional.

While the regulatory framework has become an eléroethe macro environment for the
evolution of e-business, new procedures and teobred are continuously developed in
order to remove potential barriers for e-busin@g® legal framework should match with
the technological trends and the perception ofllbgariers influencing the e-business
activities must be addressed. Technological tretutsent SMEs technological adoption as
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well as the potential take up and interoperabditypew technologies, offers the scenario to
review whether emerging technologies increase orove e-business barriers. In this
regard, fast moving e-business trends and modsksdba emerging technologies show at
times that legal regulation lags behind the quiakepof technological developments. Law
should be made to facilitate e-commerce. Thus tleeeldpments of e-business

continuously need to consider current laws andha@tsame time, new regulations need to
follow emerging technological and market initiagvas well as innovations in order to

guarantee a balanced market.

Problems Relating To Individuals

1) Lack of awareness and transparency

One of the major problems with e-commerce is thahgDmers still lack confidence.
Consumers do not consider the digital payment nmeslisecure, neither do they trust
enough the procedures performed to comply withptinacy law and data protection law.
With increasing reports of frauds, the common caresuis still not friendly with on-line
trading. Apprehensive of misuse of his privacy,speal data, business secrets and other
such information's which he would not like to digelis preventing his mind and mood for
e-commerce.

2) Growth

Problems encountered while doing e-business

While new technologies and increasing broadbanésacbave the potential to foster e-
business at national and cross-border retail tradat of clarity and the lack of awareness
of existing e-business legislation, problems relatetechnical implementation of existing
law (i.e. implementation of e-signatures, e-invoigietc) and inadequate considerations on
present legislation (expectation of clearer legalsions for electronic data exchange or
transactions) are some of the legal problems tgtbeth of a wider e-market.

3) Protection of Intellectual Property Rights

The protection of intellectual property rightsiRRs") is a challenge and a growing
concern amongst most e-businesses. While therelawis in India that protect IPRs in the
physical world, the efficacy of these laws to saBeg these rights in e-commerce is
uncertain. Some of the significant issues thateawgh respect to protecting IPRs in e-
commerce are as follows:

Obtaining a Patent

With the advent of new technologies, new formsRiR$ are evolving and the challenge for
any business would be in identifying how best iiteliectual assets can be protected. For
example, a software company would have to keep iimdthat in order to patent its
software, the software may have to be combined wiitysical objects for it to obtain a
patent. Like wise other key areas are copyrightidrmark , trade secrets, designs etc.
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Protecting originality

Most intellectual property laws require that therkvb mark / invention must be novel or
original. However, the issue is whether publicatomruse of a work inventionl mark in
electronic form on the Internet would hinder a gognt novelty or originality claim in an
IPR application for the work / invention / mark.rRbis an e-commerce company would
have to devote attention to satisfying the paramedé intellectual -property protection.
This may include the fundamental issue of origiyaln the work. The intention is to
preclude any infringement actions from third partieho own similar IPRs. The aim of
setting up the requisite parameters is to avoidliicafpn or unscrupulous use in any
possible way.

The problem of enforcing the law with regardto intellectual property rights.

The key question is how to adjudicate and decideegisputes. The Internet makes the
duplication, or dissemination of IPR- protected kgreasy and instantaneous and its
anonymous environments makes it virtually impossiiol detect the infringer. Moreover,
infringing material may be available at a particutation for only a very short period of
time. A company must also keep in mind that sifried are inherently territorial in nature,
it may be difficult to adjudge as to whether th& & a work or invention is infringed, if it
is published or used over the Internet, which igingically boundless in nature. For
example, if ‘Company A’ has a trademark registdarethdia for software products, but a
web portal based in the US uses the same traddoramkarketing either software products
or for marketing some other goods, it may beconifcdit for Company A to sue for
infringement. Moreover, due to differences in lasisdifferent nations, what constitutes
infringement in one country may not constitute imjement in another. Further, even if
Company A succeeds in proving an infringement actéince the IPR that it owns is only
valid for India, the scope of remedies that mayabailable to Company A would be
territorial and not global. Thus, the web-portalyn@ restrained from displaying its site in
India or may have to put sufficient disclaimers ib® website. In order to restrain
infringement in other countries, Company A may ndedfile proceedings in those
countries also.

This process may prove to be time-consuming anéresipe for the aggrieved Company.
In light of certain technology driven mechanismslsas electronic copyright management
systems (ECMS”) and other digital technologies that are evolving prevent
infringement, the recent World Intellectual Prope@rganisation (WIPO”") Copyright
Treaty explicitly mandates that all contractingtjgs to the treaty shall have to provide
adequate legal remedies against actions intendeidctamvent the effective technological
measures that may used by authors to prevent gefiment of their works. However, these
mechanisms may not be commercially viable and thmie may also depend on
international interoperability standards, as welpavacy concerns. But for the future of e-
commerce their enforcement of laws governing latgllal Property rights must be
ensured, irrespective of any territorial hindrance.
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Security factor

Security over the Internet is of immense importattc@romote e-commerce. Companies
that keep sensitive information on their websitassimensure that they have adequate
security measures to safeguard their websites &noyrunauthorised intrusion. A company
could face security threats externally as wellrasrhally. Externally, the company could
face problems from hackers, viruses and Trojan dsorinternally, the company must
ensure security against its technical staff andleysgs. Security can be maintained by
using various security tools such as encryptiamwfalls, access codes, passwords, virus
scans and biometrics. For example, a company aegltict access to the contents on its
website only through the use of a password or logode. Similarly confidential
information on websites could be safeguarded usiegalls that would prevent any form
of external intrusion. Apart from adequate securityeasures, appropriate legal
documentation would also be needed. For exampt®napany could have an adequate
security policy that would bind the all people wiokin and with the company. Moreover,
a company could also be held liable for inadeqgsatririty procedures on its website. For
example, last year, a person decided to sue Nikause the Nike’'s website was hacked
and the contents of the domain were re-directeautiir the person’s web servers in the
U.K., bogging them down and costing the web hostimgpany time and money.

The problem of use of unfair means

This is a prime problem in e-commerce. Greed I¢adse use of unfair means. Protection
against unfair competition covers a broad scopssofes relevant for electronic commerce.
So far, electronic commerce has not been subjedpézific regulations dealing with
matters of unfair competition. Companies on therimtt, have to constantly adapt to and
use the particular technical features of the Irdgrsuch as its interactivity and support of
multimedia applications, for their marketing praes. Problems may arise with regard to
the use of certain marketing practices suchPasacy and Data Protectior.

Such problems are not uncommon and need a sepaiade

Problem of Safe-Guarding Privacy

Legally and ethically privacy should be respectad aafeguarded. It is an important
consideration for every e-commerce website thumdmtain the privacy of its users. Use
of innovative technologies and lack of secure sgstenakes it easy to obtain personal and
confidential information about individuals and angaations, which should never happen.
There are numerous cases of this misuse, and n@anplaints cropped up about the
privacy breach in Microsoft's Windows XP operatisgstem. This is because some
features of the Operating System store personafnretion such as passwords and credit
card data, so that users are not required to aahsta-enter this information, as they surf
through websites. This problem still exists andurexs proper attention and legal
protection, after which e-commerce would not ordysiafe but more effective.

Moreover, privacy concerns exist regarding therhee Corporation for Assigned Names
and Numbers (CANN") "Whose" database, which is a publicly searchaesource used
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to determine the identity of domain name regisgamhe database includes the name of
the individual or company that registered a givemdin name, as well as the owner's

address, the dates on which the domain was createst it expires and when it was last

updated. This information can be unscrupulouslyguse

Some of the important privacy concerns over theriret include:
1) Dissemination of sensitive and confidential meditiabncial and personal records
of individuals and organisations;
2) Sending spam (unsolicited) e-mails;
3) Tracking activities of consumers by using web ceskand
4) Unreasonable check and scrutiny on an employeéiatass, including their email
correspondence.

It may be noted here that presently there existédegislation in India that upholds the
privacy rights of an individual or organisation ags private parties. While the
Constitution of India upholds the right to privagy a fundamental right of every citizen,
the right seems to be exercisable only againsbtate. Even the IT Act addresses the issue
of protecting privacy rights only from Governmehltisuse by individuals still needs to be
cheked. The violation of privacy rights is a magmd a practical problem soliciting legal
solutions which may apply to domestic as well asifm consumers.

Property Rights

Cyber Squating

Misuse or an illegal use of Domain is cyber sqogttiA company that commences e-
commerce activities would at first have to get demain name registered. While
registering domain names, if the company choosd@n@ain name that is similar to some
domain name or some existing trademark of a thantlypthe company could be held liable
for cyber squatting. Over the past few years, doimesd international for a have handled
and decided numerous cyber squatting disputes.nilgdbe “.info” top-level domain was
opened for registration and within no time the WIR&s already received two cases for
dispute settlement. Further, another US CompanuLBkelinc. who had been restrained
from distributing the “.biz” domain names, has nbgen allowed to do so as the plaintiffs
declined to post a bond that would have preverttedcompany from handling out new
domain names. Moreover, the ICANN recently confintleat it had finalised a contract
with Museum Domain Management Association wherebpuseum” has also been
included as a generic top-level domain in the dldioaain name system.

Jurisdiction

Problems Relating To State
At the State level Jurisdiction and Taxation aeertiain issues with regard to e-commerce.

1) Jurisdiction
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According to the traditional rules of private imational law, the jurisdiction of a nation
only extends to individuals who are within the cyror to the transactions and events
that occur within the natural borders of the natidawever, in e-commerce transactions, if
a business derives customers from a particulartopas a result of their website, it may
be required to defend any litigation that may resuthat country. As a result, any content
placed on a website should be reviewed for compdianith the laws of any jurisdiction
where an organisation wishes to market, promotgethits products or services as it may
run the risk of being sued in any jurisdiction wéé¢he goods are bought or where the
services are availed of.

The fact that parties to a contract formed throtighInternet may be located in different
jurisdictions may have implications for the intarfation and enforcement of the contract.
For example, XYZ, a company in London, having &sver in USA, may sell its products
to customers in India or other countries. In sudit@ation, if you receive defective goods
or if you regret having made the purchase, thetoures/ould arise as to which jurisdiction
can you sue the company or claim damages or witlanaespectively. The company, on
the other hand, might find itself confronted withrdign laws, which he may not be aware
of. For example, the US courts have in numerousscasve held a company in X state
liable in Y state on the basis that the websitdcdcbe accessed in Y state. Action, against
the host company, may be by way of a civil law,stritminal prosecution or

an action by regulators.

2) Taxation

The massive growth of e-commerce business hasarm& gnseen by the tax authorities.
Realising the potential of earning tax revenue freuch sources, tax authority’s world
over are examining the tax implications of e-conmeetransactions and resolving
mechanisms to tax such transactions. In India thgh HPowered Committee was
constituted by C.B.D.T. However the problem stdhmains at both ends of paying and
receiving. Corruption and mall practices add towloe.

Some Suggested Solutions

The solutions discussed here under have not béegarezed or compartmentalized as the
problems. These solutions are interrelated andrepass almost all categories of problem.
Therefore they are being presented in a general way

Online Identity Requirement:

Transactions on the Internet, particularly consuraetated transactions, often occur
between parties who have no pre-existing relatipnsihich may raise concerns of the
person’s identity with respect to issues of thespeis capacity, authority and legitimacy to
enter the contract. Digital signatures, is onehef methods used to determine the identity
of the person. The regulatory framework with respedligital signatures is governed by
the provisions of the IT Act. However, various ctiigs have different legislations
regulating digital signatures.
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Authentication and Verification

Though the Internet eliminates the need for physioatact, it does not do away with the
fact that any form of contract or transaction isb® authenticated. For this purpose,
different authentication technologies have come up over ogaf time to ensure the
identity of theparties entering into online transactions. Howethagte are some issues that
need to beconsidered by companies. Verification here is viemgortant for fool- proof
authentication.

Digital Signatures

The IT Act stipulates that digital signatures slklolle used for the purposes of
authenticating an electronic contract. The dig#ignature must follow the Public Key
infrastructure (PKI"). This acts as a limitation on the use of anyeotkechnology for
authentication purposes. If Indian ecommerce comegamse some other form of
authentication technology, it could be said that¢thas been no authentication at all.

Domain Names

Solution to the problem of jurisdiction:

The US courts have developed the “minimum contattisbry whereby the courts may
exercise personal jurisdiction over persons wheelsfficient minimum contacts with the
forum stateThese "minimum contacts” may consist of physicaspnce, financial gain,
stream of commerce, and election of the appropciatet via contractyarious courts have
held that statements purposely directed at thenfomay create sufficient contacts for
jurisdiction. This would mean that even if you are not physicaligsent in a nation, you
can be sued in that foreign court as long as yabsite has minimum contacts with that
nation. Therefore, a company should insert appatpithoice of law and choice of forum
clauses in its online contract, which should spethit jurisdiction to which the parties to
the contract would be subject to. Such clauses haga held by courts to be binding upon
the parties.

Solution to the Problem of Taxation:

Experience world wide has established that simpigy taxation is the best way. In this
respect there is needed to evolve a global conseneswniform taxation policy. The same
item should not be taxed variantly .The amouni&frhust be similar for similar items , in
this era of global market .The thrust should b&atilitate an honest tax payer with simpler
ways of calculating and collecting tax. On the othand punitive measures can be taken
against the tax evaders. (1) Blacklisting of suicing can be one of the way. (2) And
imposing sanctions against them and preventing them e-market.(3) Temporary or
Permanent time period restrictions in accordandkealefault.

Some other legal solutions
One such solution which can be taken into consiibgras evolving a system of double
response, which can be useful like the clause afbléo verification in some legal
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documents. This can be inserted at the initialestafgcontract to ensure the acceptance of
the offer. This will add credibility, finality aniégality to the deal.

Second step towards this end can be State momjtoAncentalised state monitoring
system can act as a watch-dog against wrong-dddris. may be a special memory
column. Every transaction before reaching the fisi@lge must be committed to this
memory column. In the event of any dispute thissamwe as binding evidence.

Solution of Online-Dispute Resolution

E-commerce, as we see, is more a commerce whicbtienly far reaching but also one
which saves time. A click at the computer is enotgloperate it. In this context, it is
befitting that its dispute resolution be also mdidee saving. This takes us to on-line
resolution, which is decidedly not only one of ff@ssible but convenient ways to resolve
e-commerce disputes. This involves using the vargesconvenient and efficient mode in
which these transactions are made in the firsteplde Internet. Online Dispute Resolution
("ODR") can solve many intractable cost, travel] arefficiency problems associated with
trying to adjudicate ecommerce disputes using tiadil litigation in physical courtrooms.
Therefore, ODR, as envisioned herein, offers onlingers and sellers the necessary
confidence, convenience, fairness, and securityufgport the growth and stability of e-
commerce far into the future.

Conclusion

To conclude we see, e-Commerce is no more a newopenon. It has entered into the
lives of people and nations. It has become a \itii@dine of International business. It is a
business option which cannot be ignored at anyl.leve

E-Commerce has broken the geographical boundri@sgiBg people together, it has not
only economically but also socially and politicabgnefitted the world. E-commerce has
already brought harmony in trade terms and prastibetween the developed and
developing countries. The colour of money doesmatter any longer. E-commerce has
decidedly helped man to conquer space and timéléins come and go but life proceeds
on . Let us hope that e-commerce would go on hgliiie people for a better future.

It is appropriate here to end with the followingds from Robert Frost -
“We have miles to go before | sleep,
We have miles to go before | sleep *
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Examining the Interface between Intellectual Propety Rights
and Plant Genetic Resources

Dr. Mamta Rana*

Introduction

Intellectual property rights have been created neuee protection against unfair trade
practices. Owners of intellectual property are ggdrprotection by a state or country under
varying conditions and periods of time. The neadritellectual Property Rights has arisen
because the concept of property has changed oeeydars. In the early days the term
property was used to denote ‘land related propeotyly (immovable property). But
because of its bewildering nature, property is $aithclude all legal rights of whatever
description. Intellectual property can be loos#dfined as creations of the human mind.

These could be incorporated in creative or inventiorks, including distinctive signs or
marks. Examples are books, paintings or otheraliferand artistic works, inventions,
designs and trademarks. Intellectual property sigi?Rs) are legal rights governing the
use of such creations. This term covers a bundkgbfs, such as patents, trademarks or
copyrights, each different in scope and duratioth i different purpose and effécthe
potential knowledge as a creator of wealth is garéurrency all around the world. But
only knowledge that is protected or protectable lcave the potential of wealth creation.
The inclusion of IPRs in the form of TRAs an indication of this realization.

Intellectual Property Rights and Plant Genetic Resorces

All plant genetic resources are a part of a ‘comiimogical heritage’ was at least tacitly

accepted until 1930, when the United States padsedPlant Patent Act. The biological

diversity of the earth which is primarily concemnéch in the tropics, i.e. developing

countries, which is the raw material for bioteclogy i.e. genes, folk varieties, land races,
which can be used to develop new varieties by tiotelogy.

The research and development in biotechnology iscipally confined to developed
countries, particularly in private hands (mainlyttwiMNCs). For their research and
development they generally fall back on the geneg&ources provided by developing
countries, which were available to them free ofrgkatill recently from the farmers and
plant breeders from developing countries. The prtsdwr plant varieties, particularly
created or developed from these genetic resoureegratected through patents and plant

*Assistant Professor, College of Legal Studies, Wmsity of Petroleum and Energy
Studies, Dehradun.
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breeder’s rights (PBR) in developed countries aredrat freely accessible to developing
countries. The protected products are exporteidmtat high prices, after ‘value-adding’
without acknowledging the source or repaying tdeies from cultivation and protection of
this raw materiaf. For example, cancer like Hodgkin’s disease andapeécl lymphocyte
leukemia could be cured by vinblastine and vinigrgsttwo alkaloids derived from the rosy
periwinkle. Since their introduction in the early96D’'s, these plant derived
pharmaceuticals have been primarily responsible ifoproving Hodgkin’s disease
remission rates remarkably. Elilily, the corporpteducer of these pharmaceuticals earns a
lot, while Madagascar, the original home of roskiypimkle, earns nothing from them. This
is how there is a direct interface between bioditwgrand biotechnology which has the
enormous potential for improving human health whiléhe same time utilizing biological
diversity in an economically beneficial and envimmntally responsible manner. It is
important to note that genetic resources are sbér&nowledge. As ‘genotypes’ i.e.
information embodied in the genetic constitutairplants and animals, they become the
subject matter of patents and plant breeder’ssi¢PBRsY:

Protection of Agricultural Biodiversity and Farmer’ s Rights

The ecological vulnerability of agricultural mondicmes has made the conservation of
agricultural biodiversity an environmental impevati The Convention on Biodiversity
Conservation has been one of the responses of ¢nkel wommunity to conserve the
ecological basis of biological production througbdiversity conservation. There are two
new political conditions to which CBD has givenerig-irst, it has recognized the national
sovereign right of countries to their biological alte. Second, it has recognized the
contribution of indigenous communities to knowleddmut the utilization of biodiversity.
The recognition of sovereignty and indigenous kremlge creates a major shift in the
political context of the ownership, use and contbbenetic resources, especially in the
area of agricultural biodiversity including seedsdaplant genetic resourcesCertain
measures have been evolved over a period of tinpediect agricultural biodiversity and
farmer’s rights.

It has often been said that the concept of Farregsits is based on equity considerations
to compensate traditional farmers for their pasitgoutions in improving and making
available Plant Genetic Resources for Food andcaitjure (PGRFA). While the concept
had already been introduced in FAO discussionshen @arly 1980s and is now well
established, the debate has recently turned toqtiestion of how to best implement
farmers' rights. Here, a market based solution, ihareating Traditional Plant Genetic
Resources for Food and Agriculture (TPGRFA) asgte\goods is often contrasted with a
compensation solution, in which TPGRFA remain ie ffublic domain, but the nation
states where they occur are empowered to negat@tgpensation for their traditional
farming sectors. Because of the difficulties gsessing the value of landraces and other
forms of TPGRFA, the focus in this field has beancompensation approaches based on
equity considerations, so that the use of rightshis context has been largely symbolic.
This means also that the paradigm shift from 'ageatof mankind' to proprietary concepts
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has been incomplete. While resources are now umatérnal control, this control has not
yet been further devolved to local communities,paratives or individuals. Further, the
Multilateral System of the ITPGRFA, designed to mien the emerging proprietary
concepts in this field, has been described as bBaidhyapproach to agricultural innovation,
combining open source and proprietary elementsiieSof these important measures are
discussed herein under:

Development of Plant Breeder’'s Rights System

Plant breeders’ rights are the rights granted by government to a plant breeder,
originator or owner of a variety to exclude othiemsn producing and commercializing the
propagating material of that variety. It is impartahat the object of protection in PBR is
the variety, and the genetic component and thedbrgeorocedures are not protectable. In
addition PBR systems also contain some form of deee exemption and farmers’
privilege.

The most significant event in the development ofRPBystems was the efforts to
harmonize PBR laws of different countries throughQY (Union International pour la
protection des obstentions vegetableternational Union for Protection of New Plant
Varieties). The first UPOV Convention was signedlB61. In Paris, in 1993, it had 24
member states. Nationals of one member state figivis in other member countriés.

Interface between Plant Variety Protection and TRIB

TRIPs seek to promote protection of intellectualparty rights in all fields of technology.
Article 29 of TRIPs states that the members are foedetermine the appropriate method
of implementing the provision of agreement. It whe TRIPs agreement that defined
patentable subject matter. Member states are fneéhé protection of plant varieties by
patent or by an effectiveuigenerissystem or by combination of both laid down in Aldic
29.3(b). According to Article 31 of the TRIPs agremt, under certain conditions,
member states in theduigenerissystem may allow anybody, the use of subject mafta
patent without the authorization of the right heldd@his provision is described as
‘compulsory licensing’.

Plant Variety Protection: National Perspective

Under the provisions of TRIPs (a part of GATT), ilndhad commitment to bring forth

legislation on Plant Breeder’s Rights (PBR) or lateslsuigenerissystem for plant variety

protection (PVP). Following are the advantagesuifenerissystem in India:

e This would allow the availability of superior plamg material leading to increased
agricultural production.

» This will lead to investment by private sector waoly in agricultural R & D for the
development of superior varieties, but also in dind up infrastructure for seed
industry.
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» This will encourage competition between private pablic sector in the field of plant
breeding to make them effective and efficient i ldrger national interest.

« It will meet the national obligations under theemtational Agreement on Trade
(GATT).

In the view of above Indian Government had drafidélant Variety Protection Act, 1993
(PVPA) intended to protect the interest of farmesavell as the private seed industry. The
provisions in above Act that were not acceptableeted industry included the following:

* Need to deposit a prescribed quantity of protestsatl with the National Gene Bank.

* Compulsory licensing for seed production and cospyl certification.

« Need to compensate the farmers, when the variety dot give promised yiefd.

Later on Protection of Plant Varieties and FarniRight Act (PPV & FRA) 2001 was
passed.

Protection of Plant Varieties and Farmer’s Right Ad (PPV & FRA), 2001

In the PPV & FRA the provisions relating to Breedeight are more or less the same as
recognized by International Union for ProtectionNdw Varieties (UPOV). One of the
most important features is that it grants farmeiights by recognizing farmer's as
breeders, cultivars and conservators of seed ingtbesession. It allows the farmers to use
for resolving or selling their harvest seed, algfiothey will not be allowed to sell the seed
under a brand name. A farmer will also be ableeigister a variety developed by him,
provided it confirms to criteria of novelty, unifoity and stability. India is the first
country in the world which has provided for farngerights in the Protection of Plant
Variety Act. It also provides for establishment Mgational Gene Fund, which would
facilitate ‘benefit sharing’ between the farmersl amybody interested in their knowledge.

On the other hand, the legislation attempts tortwadn a rather unique manner the rights
of commercial breeders and those of traditionalllssgale and subsistence farmers. The
conflicting goals come to expression in the preandflthe Act. On one hand, it speaks of
the necessity "to recognize and protect the rigiftearmers in respect of their contribution
made at any time in conserving, improving and mgldmailable plant genetic resources
for the development of new plant varieties”, while the other hand it regards plant
breeders' rights protection as a necessary pracmdifor accelerated agricultural
development" and "to stimulate investment for resteand development” as well as to
"facilitate the growth of the seed industry."

Plant Breeder's Rights (PBR)

The PBRs are used in most OECD (Organizations adn&mic Cooperation and
Development) countries. There is a use of planédees right in India with the expansion
of private seed industry in India, however, thera ipressure from this industry to provide
due reward for their investments, so that innovetian plant breeding may be
encouraged? Under the UPOV Convention of 1978 the breedeghtrilid not prohibit the
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farmer from reuse of farm saved seed of a varietynfhis own harvest for planting
another crop?

Furthermore, the protected plant variety could teely used earlier as plant genetic
resource for the purpose of breeding other vagetiowever, most countries are expected
to limit the PBR with regard to farmer’s plant baekhough the farmers will not be able

to sell the seed. PBR has analogies to patentsthbug¢ are also important differences.
Rights are granted for a limited period (20 yetwdhe breeders.

A PBR protected variety must fulfill some requirertse

* It should be new distinct, uniform and stable.

* New means that the variety should not have beenqugy exploited commercially.

« Distinct means it should be clearly distinguishgbben all other varieties known at the
date of application for protection

» Uniform means that all plants of variety shouldshéiciently uniform.

e Stable means that the variety could be reproducednaultiplied without losing its
characteristics and uniformity.

Farmer’s Rights

Farmer’'s rights reflect the recognition of sovendygin ownership and creativity in
traditional breeding by farmers as well as altemeabreeding strategies for protection of
the biodiversity base of agriculture. Without farfeerights the biodiversity rich third
world countries cannot assert their sovereign sighttheir agricultural biodiversity or in
their agricultural policy. Without the ownershipghis of farming communities’
biodiversity cannot be conservEdAgriculture began some 10,000 years ago. Duriig th
vast period of time genetic resources have beeatsel, developed, used and conserved by
farmer families and farming communities of partaily the gene rich developing
countries. These same materials have been ancceg d¢ollected, conserved and used as
raw materials to evolve the modern high yieldingettes of various crops. Seed sales of
these improved varieties earn huge profits forsésed corporation$.

Local communities have been the custodians of ibedical wealth of this planet. It is
their control, their knowledge and their rights tthaeed to be strengthened if the
foundations of biodiversity conservation are tod®ng and deep. But instead of being
treated as the common property of local communit@sas the national property of
sovereign states, the third world’s biodiversity teeen treated as the common heritage of
human kind. In contrast the modified biodiversiysbld back to the third world as priced
and patented seeds and drtigs.

The unequal exchange of biological resources betwike north and south was finally
challenged in the FAO in the mid 1980s. It recogsithat farming communities have
greatly contributed to the creation, selection gmeservation of genetic material and
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knowledge. Therefore, it is the obligation of woddmmunity to help those farmers to
carry out this task and also help them in utilizihg genetic diversity available with them.
No intellectual property system exists for the rewto farmers for their work. Efforts,
therefore, have been made to give a concrete legal to these rights, described as
‘farmers’ rights’.

According to FAO Conference resolution adopted989(5.89) are defined as follows:

* Rights from the past, present and future contrdmgtiin conserving, improving and
making available plant genetic resources (PRGsiticpéarly those in centers of
origin/diversity. The idea of informal innovatioeBgible for farmer’s right is based on
following:

 Farmer's land races, plants (used for medicinalppses and other biological
products), processes and innovations are the rekhliman inventions and arise from
informal efforts, which are purposeful and creative

* The plant breeders collect the present day imprayehplasm generated by the
farmers and gather from them the knowledge absiirgeding and discovety.

These aspects in relation to farmer’s rights arecowered under TRIPs within GATT
negotiations. The concept of farmer’s rights aimdenefit sharing through a process of
compensation for the use of traditional knowledgsteams. Thus, the farmer’s rights
include the following rights- (1) The Right to lan@) Right to conserve, reproduce and
modify seed to plant material, (3) Right to feea ,ensure food security and to save the
country, (4) Right to just agricultural prices gmablic support for sustainable agriculture,
(5) Right to information, (6) Right to participayoresearch, (7) Right to natural resources,
(8) Right to safety and health.

The Plant Variety Protection Acts introduced in @ulved countries generally confirm to
the provisions stipulated by the UPOV Act of 198kcause of this Act, it has become
necessary to classify the farmer’s rights into thatinct categories-(1) Farmer cultivators:
Farmer’s cultivating new varieties of crops by mgyseeds should have unrestricted rights
to keep seeds for raising crops in their own fidlwissuccessive generations. They should
also be allowed to enter into a very limited sabechange of seeds with their immediate
neighbour. (2) Farmer Conserver's: Those indigengesple who have preserved land
races and varieties raised by them through their salection belong to this category of
farmer’s that should be given under ‘farmer’s rgghThere was a strong recommendation
in UPOV that a balance should be stuck between bemmty and heterogeneity in the
genetic makeup of new cultivars. As a sequel te $friong proposition, a resource center
for farmer’s rights was organized in MS Swaminathasearch foundation (MSSRF) in
Chennai. The Government of India has planned ttablshment of a national community
gene fund for rewarding farmer’s efforts in maintag agro biodiversity’
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Patents and Farmer’s Rights

Patent protection implies the exclusion of farmeight over resources having these genes
and characteristics. This will undermine the vewyrfdation of agriculture. For example, a
patent has been granted in the US to a biotechpaompany, Sungene, for a sunflower
variety with very high oleic acid content. Sungehas notified others involved in
sunflower breeding that the development of any etgrihigh in Oleic Acid will be
considered an infringement of its patent. A lando@rent for the patenting of plants was
in 1985, when scientist Kenneth Hibberd and hisnsentors were granted patents on the
tissue culture, seed and whole plant of corn liekected from tissue culture. In 1998,
leading NGOs focused world attention on a patert an invention in genetic engineering
that was creatively dubbed the ‘Terminator’, owiaidtly by a US seed company, Delta
and Pineland, and the US Department of Agriculttifiéhe terminator have raised alarm in
developing countries that the farmer’s practicsafing and replanting seed or using it for
breeding new varieties could be effectively nudiifieven in countries that choose to allow
this as an exception in their Patent or Plant BegedRights Laws. Subsistence level
farmers can not in particular, afford to purchaggeasive seed for every crop season. The
possible effects on agricultural biodiversity thgbunon-generation of farmer’s varieties or
through gene drift of the genetically used restitttechnologies (Variety-GURTS)
incorporated seeds to other traditional crops bejrmyvn in neighbouring field, thus
rendering them sterile, has created further paniadéveloping countrieSSince seed
makes itself a strong utility patent, it implieatla farmer purchasing patented seed would
have the right to use (to grow) the seed, butmatake seed (to save and repldht)

If such patents are introduced in India, the fasmgho save and replant the seed of a
patented or protected plant variety will be violgtithe law. The 1970 Patent Act excluded
all methods of agriculture and horticulture fromtguaability. The Patent (Amendment)
Bill, 1995 removes these restrictions in the fiefdagriculture. It allows the patenting of
plant, plant products, plant characteristics theines, bio-pesticides, bio-fertilizers &tc.

The Constitution of India under Article 47 guaras¢hat “the state shall regard the raising
of the level of nutrition and standard of livingit§ people and the improvement of public
health as among its primary duties.” The dutyha state is in fact a reflection of the
fundamental right of citizens to have access tdtihheand nutrition. The TRIPs agreement
militates against people’s human right to food dwehlth by conferring unrestricted
monopoly rights on corporations in the vital seatbrhealth and agriculture. The patent
ordinance which allows exclusive marketing rigitshe area of agricultural chemicals and
when combined with breeder’s rights allows monaggsofior seed corporations under Plant
Variety Act being drafted by the government of lnds part of its obligations under TRIPs
to have an IPR system to cover plant varietiessaedls will undermine farmer’s rights and
people’s rights to food as human rigifBarmers’ rights therefore need to be built into
patent legislation, not just plant variety legisiat
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Biological Diversity Act, 2002

Biodiversity plays a vital role in sustaining conssion of nature and development of
biotechnology industry. Biodiversity is a basigtogress in improving the productivity of
plants, animals, fishes and all living organism&ns§ervation of biodiversity ensures
ecological stability and also involves protectidnsocio-ecological interest of the people
actively associated with conservation. All over Warld legal strategies at global, regional
and local level have been developed for ensurimgeption of such interest alongside
maintenance of ecological stability. Realizing thatia has vast and rich biodiversity, its
protection against biopiracy and ensuring equitaiaring of benefits enshrined in the
CBD is a challenging task. One of the major chgénbefore India lies in adopting an
instrument which helps in realizing the objectivdsequitable sharing of benefits. CBD
affirms the sovereign rights of the states oveirthlogical resources and India being a
member of CBD and WTO decided to bring the BD &€02 after making extensive and
intensive consultation process involving variowkeholders?

India’s National BD Act, shares the concern of @&D and subscribes to the principles of
Prior Informed Consent (PIC), the legislation i antirely patterned on the lines of CBD.
Indeed, the BD Act has attempted to steer away frantext of the CBD in some respects.
While the Preamble of the Act states the objectivEshe Act to be “conservation of
biological diversity, sustainable use of its compats and equitable sharing of its benefits
arising out of the use of biological resources fordmatters connected therewith or with
incidental thereto”, there are some differences/een the Act and CBD.

The legislation mainly addresses the issues comgpm@ccess to genetic resources and
associated knowledge by foreign individuals, ingiiins or companies and equitable
sharing of benefits arising out of use of resouned also provides safeguards to protect
the interest of local people and farmers, who douted to generation of biological
diversity and also discourages bio piracy of resesir

Concluding Remarks

Plant variety and farmers rights legislation regsispecialized capabilities for enforcement
of PVFR and to prevent its harmful effect on peo@dditional strategies need to be
developed to support breeding activities for reseynoor farmers. Efforts have to be made
to promote plant breeding activities and simultarshy to protect agricultural community
from the adverse effects of PBR. Legal strateggds sufficient to protect the rights of
farmers unless and until it is supplemented withicatjural educational programme. A
strong institutional mechanism has to be develdpedccess environmental and social
impact assessment to ensure that plant variety doethreaten agro biodiversity. Sturdy
efforts have to be made to identify and check dserminator, trait or varieties that are
harmful and genetically modified organisms suclrassgenic etc. should not be used.
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Independent Directors under Companies Act 2013: An
Analysis
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Abstract
Companies Act 1956 (CA 1956) was in existenceldfou45 years, had undergone 25 amendments
and seemed quite ineffective in controlling todaghsllengesand corporate scandals therefore a
need was felt for a new legislation, hence CommaBi# 2009 was passed in the Parliament.The
said bill has undergone several suggestions & ammds and finally Companies Bill 2012 was
introduced which got assent by hon. President dfalron Aug.30, 2013 as Companies Act, 2013.
The purpose of this paper is to study the changitey of independent directors under CA 2013. CA
2013 is a welcome step in strengthening CG wittoéhiction of provisions regarding duties &
liabilities of Independent Directors.
Key Words: Companies Act 2013, Independent directors

Introduction
The 2013 Act has introduced several new concepmtdias also tried to streamline many of
the requirements by introducing new definitionseTdhanges in the 2013 Act have far-
reaching implications that are set to significardhange the manner in which corporate
operate in India. Certain reasons for enactme@#R013 are as follows:

(1) CA 1956 is half a century old law.

(2) Changes in national & international economic envinent.

(3) Drastic changes in our economic growth & expansion.

(4) Conceptof corporate governance has been shattanedtal recent corporate

scandals so to enhance corporate democracy.
(5) Bring better transparency and strict regulations.

CA 2013 shows a titanic shift from “government cofit to “self control”. With the
changes in CA 2013 it is expected to believe thatduality of functioning of BOD will
increase, responsibility level of top managemerit evihance, and deep understanding of
concept of corporate governance and increase st afinvestors & stakeholders will be
seen.

Comparison between CA 1956 & CA 2013

S. No. | Particulars CA 1956 CA 2013

1. Appointment of ID Not Given Given

* Associate Professor, Mewar University, Chittorgarh.
**Research Scholar, Mewar University, Chittorgarh.
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2. Qualification of ID Not given Given

6. Code for ID No provision Schedule IV Of Act.
7. Liability of ID No provision Sec. 149(12) of Ac
8. Role & duties of ID Role & duties not described Sec.149(6)of Act

Source: the Companies Act, 2013, Universal Law iBhinig Co.

Need of Independent directors

After Satyam scam, the need of independent direntose. Under CA 1956 no provision
for independent director has been made but undeRC¥8 all listed companies should
have at least 1/3 of the board as independenttdirec

Qualification criteria :
CA 2013 prescribes detailed qualifications for épgointment of an independent director
on the board of a company.

Duties of director

Under CA 1956 only fiduciary duties has been désdribut under CA 2013 duties of
director and independent director has been prestriblearly. CA 2013 imposes
significantly onerous duties on independent dinestavith a view to ensuring enhanced
management and administration. While a list of #fgeduties has been introduced under
CA 2013, it should by no means be considered texbaustive. Independent directors are
unlikely to be exempt from liability merely becaubey have fulfilled the duties specified
in CA 2013, and should be prudent and carry outdallies required for effective
functioning of the company.

Liability on director

CA 2013 doesnot restrict an Indian company froneimdifying its director & Officer as
was under CA 1956. CA 2013 proposes to empowempigrdent directors with a view to
increase accountability and transparency. Furtheseeks to hold independent directors
liable for acts or omissions or commission by a pany that occurred with their
knowledge and attributable through board proces@ésle CA 2013 introduces these
provisions with a view of increase accountabilitythe board this may discourage a lot of
persons who could potentially have been appointedindependent directors from
accepting such a position as they would be exptisgdeater liabilities while having very
limited control over the board.

Pros and Cons Regarding Provisions of Independentif2ctors
Definition of Ids
The Companies Act 2013 for the first time introdsitee definition of independent director

Requirements
Section 149 (6) prescribes the criteria for IDse3é were introduced mainly to ensure
transparency in corporate governance and safego@@utonomy of IDs.
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Responsibility

The act casts greater responsibility on the IDs.@xample---it specifies that any decision
taken by the board in the absence of IDs mustreelated to all directors and can be final
only upon receiving the ratification from at lease ID.

Liability

The act explicitly provides under section 149 (12t IDs are made liable only for
offences committed with their knowledge, connivameenegligence. This should limit
their liability and instill confidence in the minad such individuals for taking honest and
unfettered decisions, which eventually will ensymper monitoring of company’s
management.

Remuneration

The act disallows IDs from obtaining remuneratiotheo than sitting fees and
reimbursement of travel expense for attending thardb other meetings. The reason for
restricting the remuneration under section 197(&3 w0 prevent personal financial nexus
with the company and to safeguard their Indeperglenc

Rendezvous

Schedule IV code VI of the act states that alepehdent directors must meet at least once
annually without the presence of non independeméctirs and members of the
management. Such meetings are termed as separetiegae Where they are required to
evaluate the performance of the company’s chaigoenson-independent directors and the
board as whole. This would help directors to expfesely in an open environment as well
as allows them to take suitable and impartial deass based on the performance of the
board.

Schedule IV code VII mandates the board to conviree meeting for evaluating the
performance of independent directors without tipegsence and where the board should
determine to continue their term. These provisiaosas a check and ensure that their
powers are being utilized in a proper and ratiomanner.

Cons

Appointment of Ids

IDs in India are appointed by promoters. This & ltiggest paradox:”an ID is appointed by
the very promoter whose wrongdoings he is suppdeegrevent. As long as ID is
appointed by the promoters, to whom they owe tbffice, independence shall remain a
myth. In the Indian culture guests will always lmdite to their hosts, and in this case, these
are guests who are also being paid by the hosts.

Almost all IDs tent to trust and provide blind soppto the promoters because of the
inherent paradox of not being able to take a stgainst the very promoters who have
appointed them .if some high profile IDs do getamtortable with an issue that could
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tarnish their public image, they would hurriedhsign from the board giving no reasons
for their exit.

And yet, the regulator expects that it is the tng§tn of ID. That should ensure CG. Can
this shortcoming be overcome? If Indeed the rolghef ID is to protect the minority
shareholder from the promoters, common sense wdiatdte that the appointment of IDs.
Has to be by someone other than the promotersréldiigy is that no company would take
on its board a person unless the promoter is extgenomfortable with him; no one will
ever take the risk of getting a stranger on itsrédboAnd logically too, no sensible person
would ever join a strange companies board.

Selection of Ids from Database

Under section 150- CA there is suggestion that 3Bgll be selected from a database of
professionals, this too would not help. A companguld for request their preferred
candidates to enroll in the database and then wsradt their profiles from this database.
Since no qualifications for experience filters aeeng prescribes by the law, it would be
possible for anyone to enroll in the database.

Any Person Can Become an ID

As such, every single Indian, who is above 21 ye&mge, is qualified to become an ID,
which means over 70 crore Indians are eligibleg¢oome IDs, and that too for handling
such professional and technical job. No educatigoalifications or trainings necessary to
understand the corporate world and laws / reguiatitave been prescribed for IDs in the
regulations. It is amusing that as low level oparah a broking firm has to pass the
NCFM exam or to sell mutual fund, a person hasagspghe AMFI (association of mutual
funds in India)) test. But to be at the helm ofcaporate, one does not need to have any
gualification or pass any exam!

Advantages of CA 2013

Diversified background in boardroom---- introductiof appointment of women director is
a welcome step for women as it helps in enhanciomen empowermenfct provides
that the board consist of one-third of independdirgctors which will help in curbing
nepotism to a large exteMith this Act, benefits to small companies now emmarkably
enhanced.

Disadvantages of CA 2013

In India IDs are appointed by promoters which @gr@at hindrance in their independence
as ID are under their obligation because they amegbemployed by promoters. Id gives
full support to promoters & can’t speak againstnthas they are being paid by the
promoters. There is no qualification mentionedha Act to become an ID due to which
anybody can enroll himself for the said post.
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Role of Judiciary

Minimum number of directors

The provisions as to the minimum number of direei@ mandatory & consequently any
business transacted after the number fell belowrinemum was held to be invali&ly,

Spink & Co. Re (1911)2 Ch430.

Filling of Casual Vacancies among Directors

A casual vacancy means any vacancy occurring bthdessignation or insolvency & not
by efflux of time or retirement by rotatio&rinivasavn (M.K.) vs. W.S. Subramanya
Ayyar (1932) 2 Com Cases 147

Restriction on Number of Directorship

A director can also be precluded by contract &liisaaly bound by a fiduciary duty not to
pass on confidential information from one compamyahotheThe Street Pty. Ltd. vs.
Cott (1990)3 ACSR 54 (Aust.)

Only Individuals Additional Directors

Without a power given by the articles, the boardncd appoint additional directors. The
section applies to all companies, public &privaleedle Industries (Indian Itd.) vs.
Needles Industries Wewey (India) holdings Itd. AIRL981 SC 1298

Conclusion

CA 2013 has introduced significant changes reggrtie board composition and has a
renewed focus on board processes. Whilst certaithede changes may seem overly
prescriptive, a closer analysis leads to a compgltionclusion that the emphasis is on
board processes, which over a period of time wduoktitutionalize good corporate
governance and not make governance over-dependenth® presence of certain
individuals on the board. Though with the introdoict of CA 2013, the liability &
responsibility on directors/ IBasincreased buit's a reforming change & is expected
to improve corporate governang®rms, transparency, accountability & protection of
interest of investorslt is supposed to bring friendly environment within therporate
world which will help in economic growth and deveteent of corporate sector in India.

Suggestions

ID as Whistleblower: The companies’ bill also stipulates that a directbhould give
detailed reasons for his resignation from a boa@ihis is a good idea. But in reality these
reasons would continue to be vague. What is reduisean n exit interview by an
independent body; this would be a good way to cdanese IDs into whistleblowers of
sorts.

The 1/3 Formula: There is also a need to bring a new paradigm ordbmamposition an s
suggestion, 1/3 of the board should be of promaleectors, another 1/3 should be of
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professional directors appointed by the managemvbotwould not be deemed as ids and
the balance 1/3 should be they IDs.

Eligibility Exams for ID: IDs should be required to pass a ‘directors” tbsfore
appointment there should be a professional ingiitubf directors, membership of which
should be obtained by passing the necessary exaomraiter a course of instruction at or
by reputed/ selected business schools/ acadentersefhe board appointments should be
limited to such certified directors. All existin® Ishould be given a 6 month time frame to
pass the same. The test should be very extensiveassess the person’s knowledge of
finance, companies act, Sebi Act/ regulations aedike

Nomination Committee for IDs: Foremost, there is a need to change the appointment
process. A NC comprising only ID (like in the UShould me made compulsory.
Appointment of IDs should be on merit and on somjedive criteria. Only persons who
can clearly demonstrate that they have enough ti#meuld be considered. Public
disclosures should be made on hoe and ID was famddwhy his he being nominated,
along with all his past and present relationship afy kind with the
company/promoters/major shareholders/ managemeafilePof the ID along with all
present significant commitments as also the praposmuneration should be put on the
websites of the company and the stock exchangepulolic comments for twenty on e
days. Existing shareholders alone may not know gmabout these people and as such
comments from non shareholders, including poterdiereholders, would only help the
cause. In addition, each ID should provide as etasertificate of independence at the
time of appointment and annually thereafter.

References:

1. The Companies Act, 2013---- Universal Law Publigh@®o. New Delhi

2. Guide to the Companies Act--- A Ramaiya,Wadhwa &, Glagpur.

3. Analysis of Companies Act, 2013--- CCH-A Wolterallfler Business.

4. Available on www.governancenow.com/news/regulaystargulationcantbeoutsourcedto
independentdirectos accessed on 12 July, 2015 2312 m.

Available on www.thehindubusinessline.com. acogsel12 July, 2015 at 12: 40 p.m.
Independent directors in changing legal scenarimgzny Law Journal (2013).
Corporate: Independent Directors in the Board, @ldburnal of Management and Business
Research Volume 11 Issue 1 Version 1.0 Februarg.201

8. C. B. Baxi,, Corporate Governance: Critical Iss\iBew Delhi: Excel Book, 2007)

Nou



Paged40 Journal of Legalusiies, ISSN 2321-1059, Vol. 3, Issue 2, July 2015

Human Rights Issues of the Transnational Surrogacy
Arrangements

Mrs. Richa Srivastava (Saxena)*

Abstract
Infertility is known as one of the biggest cursetlie human race. Fortunately today, medical
science is well developed and provides number tefradtives to those suffering from infertility.
Surrogacy is a one of them and it provides not dinéyopportunity to the parents or parent to get
the child but it also provides several alternatiteschoose that child. In search of such kind of
parenthood a transnational industry is establisiredecent years and converts the whole process of
reproduction in to the production. By the effect gbbbalization the child birth is outsourced
through transnational surrogacy arrangements whar@voman contracted to carry the genetic
foetus of an infertile foreign couple and beingdpt deliver the child. In these arrangementsisll
well from one side because it provides opportasitd those who can’'t be parents or parent due to
some deformity and they can choose many things dikeogate mother, type of surrogacy
arrangements( gestational, or other), country whichvides cheapest medical facilities and so on.
But on the other side, different legal, ethical dngman rights issues are involved such as use of
reproductive capacity of women, rights of childsicafamily law issues such maternity, paternity,
custody of child etc. In this paper object of thehar is to highlight the human right issues in
transnational surrogacy arrangements with a viene@amine the need of a uniform protection to
the women and children involved in such arrangesient

Introduction
“By action of modern industry, all family ties amanthe proletarians are torn asunder,
and then their children transformed into simple acte of commerce.....”
Karl Marx and Friedrich Engles
Manifesto of the Communist Party (1848)

This statement is made by Karl Marx in his partyfianifesto more than one hundred fifty
years ago. In present circumstances, it is staviant if we read it with other statement like
“Infertile couple looking for women to bear the lchifor them, conception to be

achieved through artificial insemination supervisgdmedical doctors and child to be
given to couple through adoption. All expenses pall responses confidential.

Respond to....”Such type of advertisements maydasn $requently in the newspapers
or on the covers of magazines, or on internet anfhét everywhere, are not for the
sale and purchase of any product but it is forgbevices of woman who voluntarily

rented her womb to bear the child of a couple wieumable to bear the child due to
some medical infirmity or otherwise or of an indiual who wish to be parent.

* Assistant Prof. Faculty of Law, University of Luclaw, Lucknow.
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This practice is known as surrogacy. It is a medicéence miracle which provides an
opportunity to the infertile couple or an individu® get the child of same genetic
characters as the parent or parents have. Surragagyagreement in which a foetus is
carried in the womb of a woman who bear it for ititended parent or for an individual in
response to payment form them or sometimes withayient and surrender that child to
the intended parents or to the individual deper@hupe case after birth of the child. Such
woman is called as Surrogate mother.

There are two types of surrogacy agreements; oakrigstici.e. without any payment to
surrogate mother only medical expenses has to bgathe intended parents or an
individual who wishes child. Such kind of agreensentostly between parties who are
known to each other, family members like womertpsder sister in law or sister or other
female relative who is unable to bear the childh®/reason of medical deformity. Other is
Commercial Surrogaéywhere woman is paid for providing such servicesrefiting a
womb’, other than the medical expenses. Thus suehrational Surrogacy Arrangements
actually commercialises the use of reproductiveacayp of the women and established a
transnational surrogacy industry which actuallylaeed the process of the reproduction in
to a production.

An international surrogacy arrangement enteredbytotending parent(s) resident in one
State and a surrogate resident (or sometimes mpregent) in a different State. Such an
arrangement may well involve gamete donor(s) inStete where the surrogate resides (or
is present), or even in a third Stiafeansnational surrogacy has grown very rapidly in
recent years, due to rising rates of infertilityedical advances, ease of communication and
transportation, lowering of the social stigma deitility, trends towards medical tourism
and active promotion of surrogacy services, of@nprofit".International surrogacy is a
phenomenon which is truly global in its reach. Rea#ata shows that intending parents
entering into international arrangements come fatimegions of the world.The States to
which intending parents are travelling are alsoggaphically diverse and primarily
include Eastern Europe, Asia and North America. phenomenon is also global in that
one arrangement may often involve more than twteSta

Such arrangements may be a traditibnal gestationil and may be altruisticor
commercial’ in nature. Presently this practice of gestatirfitd for another couple or for
an individual through the use of Artificial Repradive Techniques and in return for
remuneration has drawn much attention and raisedraleethical concerns. The Hague
Conference on Private International Law (“HCCH shestimated that there was a 1000%
increase in the incidence of surrogacy between 20@62010! It has become common
practice for intending parents to travel outside tioéir home country to engage in
commercial surrogacy because in some developingitdes surrogacy services are
available in lower cost. They have other reasonsaweel these countries because some
time home countries prohibited commercial surrogay held it as criminal dét Two of
the “hubs” for transnational commercial surrogacy mdia and Thailand, and reported
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cases indicate that these are currently the mopulpo destinations for Australian
commissioning parentéCommercial surrogacy is often portrayed as a win-gituation.

It is seen to give ‘desperate and infertile’ pasethie child they want, and to provide poor
surrogate women the money they need. In the fatkei®frowing globalization of capital
and shrinking local avenues for jobs and resourcgemen from marginalized
communities and regions find themselves more impsived, powerless and vulnerable.

For these women, access to work and occupationsié@eased over time, while new
markets have opened up for both their sexual apbdeictive labout? Not only this but
some of the serious problems arising out of therihational Surrogacy Arrangements
such as complex and uncertain legal parentagejgmation, citizenship and contractual
issues. There is lack of uniform approach in theldvon surrogacy arrangements. Some
countries like France, Italy, Germany, China, aadah ban surrogacy, United Kingdom,
Australia, New Zealand, Israel and Holland permaitsuistic surrogacy only while India,
Ukraine, Russia and some States of America peroitsmercial Surrogacy.J. Headly in
an English caseheld that in such circumstances children may bartimned, stateless and
parentless.”

Legal procedure to bring such child to home is velgw and difficult thatis why
sometimes desperate parents take the criminal pitterrbring the child honi& But the
protection, care, and education of the childreceistral and moral obligation of humanity
and it is also collectively necessary for survigatl social flourishing’On the other hand
surrogacyexposes parenthood, not as a biologiadl faut as a legally and socially
constructed status with responsibilities and obiliges as well as benefifs The Hague
Report provides that there is a booming business tramsnational surrogacy
arrangement§in India alone, reproductive tourism is a $400 &D® million per year
busines$®Transnational surrogacy results in complex, anderofconflicting, rules
regarozlilng basic family law issues of maternity gpaity, custody, visitation, and children‘s
rights:

Human Rights of Surrogate Mothers

The Universal Declaration of Human Rights (1948)e Tnternational Covenant on Social
Economic and Cultural Rights (1976), Convention Blimination of All Forms of
Discrimination against Women (1979) and ConventanRights of Child (1990) though
not deals directly with the issues of surrogacythay address some of the important rights
involved in the surrogacy arrangements like RighHealtl¥, the Right to Suppd the
Right to know one's Origin§and the right to a famify. Right to nationalit§ etc. The
argument here is that, in surrogacy arrangemergy/rauman rights protection are assured
to the surrogate mothers. In some cases, this magtomplished through regulatiéher
contractual provisions, such as the assuranceh®gestational mother of free pre-natal
care. In other cases, this may be more difficuithsas treatment for as yet unknown
conditions that may result from the hormonal tresite necessary for surrogacy. If, for
any reason, such assurances are impossible, scyrsbauld be barred as a violation of
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human right$® Next to this there is reproductive rights of wonedorsed by the Cairo
Consensus (199%%uch as right to decide the number, timing, andisgebetween in the

children, Right to voluntarily marry and establaHamily and right to highest attainable
standard of health cdfe

But the strange thing is that none of such humgintsiare directly applied to the case of
gestational surrogacy. The surrogate mother offersgestational services via clinic and
broker to prospect parents in exchange for payméiis women who are recruited for the
surrogate purpose, was of low socioeconomic stddue to their financial need, these
women were willing to become a surrogate mother. é&@mple, earnings of surrogate
mother in India sometimes equal to family incomdiwé years. The adverse effect of the
situation is that these surrogate mothers mightfulbg understand the consequence of
being gestational surrogate.

The studies done by Smeredon, as mentioned by sdmaer work that these women
enter in to the contract without knowing the burdeat they will have to carry mentally
and physically. It is questionable that to whatexktthe prospect surrogate mother knows
the danger of being surrogdt®r Amrita Pandey shows the fact that in what ctods
Surrogates Mothers are bound to give birth to thilelcFor example in India the reaction
of one of the surrogate mother as follows.....

“We were told if anything happens to the childsitiot our responsibility, but anything
happens to me, we can't hold anyone responsibi@ink the legal contract says we will
have to give up the child immediately after theveey; we won't even look at it, Black or
white, normal of deformed, we have to give it aw°§y”

Thus surrogate mothers know about the deliventha child to prospect parents but they
did not know about the side effects of fertilitgdatments or even they didn’'t know the
consequences if contract would fail. The surrogad¢her is actually acting as health care
worker who provides health care services to thepgmot parents to overcome from their
infertility problems. During the process, the sgate mother has to go under medical
procedures or treatments. Hence she must havetoigdnbow about the medical procedures
which are applied on her and also about the mamiiphysical effects of the gestational
services. Gestational surrogacy is a much more mpedical process than traditional
surrogacy, since the surrogate is not geneticalbted to the baby and her body has to be
‘prepared’ for artificial pregnancy. The transfdrtioe embryo is complex medical process
but the process of getting the surrogate readyhfat transfer is also very difficult and it
takes weeks and after that heavy medical intereertf the body of the surrogate mother.

First, birth-control pills and shots of hormoneg aequired to control and suppress the
surrogate’s own adulatory cycle and then injectioh®estrogen are given to build her
uterine lining. After the transfer, daily inject®of progesterone are administered until her
body understands that it is pregnant and can suttiai pregnancy on its own. The side
effects of these medications can include hot flash&od swings, headaches, bloating,
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vaginal spotting, uterine cramping, breast fullpeight headedness and vaginal
irritation®. The general successful rate of implantation in I¥Fery low and may not lead
to pregnancy in single attempt. Surrogates oftere ha go no of cycles before successful
pregnancy which including multiple embryo transpddion to increase successful rate. It
causes the risk of multiple pregnancies and melfipétal reductions.

The possible rick of multiple pregnancies is apprefion of miscarriage, obstetric
complications, premature deliveries and birth cooapions. Foetal reductions may cause
bleeding, perforations, infections, premature labtass of foetuse¥. All these issues are
directly related to right to health and reproduetiights of women but none of the
domestic law or the international regulations ald# on the subject deals with these
issues. Not only that chances of caesarean seatmmigh because neither doctors nor
commissioning parents are interested to take ns#elivery and the time of delivery is
also artificially decided by the doctors in accorda to the availability of the
commissioning parents. Surrogate is treated to Bteplactation after delivery in cases
where she doesn't have to breastfeed the childdordance to the term of contrdthere

iS no instances in the empirical studies to provadg kind of post-delivery care to the
surrogate mothers neither by the commissioningmareor by the hospitals which are
working as facilitators. This is violation of thedith rights of the surrogaf&s

Again these Surrogate mothers are exploited byatiehtheir justified dues. In developing

Countries these surrogate mothers are working onlee charges because of poverty and
economic disparity of developed and developing taes For example total cost of

surrogacy arrangement in US is $80000. From thatuat$15000 goes to surrogate
mother and $30000 goes to intermediary. As JenRii@m found that in India, total cost

ranges between $10000 to $30000, including payreesurrogate mother and medical
expensed’ Thus due to International price competition i tinternational surrogacy

market, international clients will be attracted ttee lower prices of the surrogacy in
developing countries which could potentially leatds the exploitation of surrogate

mothers®®These Surrogacy arrangements actually commercitiliséntimate process of

gestation. Physically the body of the surrogategherois control by others while they

gestate, it is used for someone else’s purposedmstant and inseparable manner.

They are trapped physically in to their agreemeBtslogically surrogate mothers are
affected constantly by the foetus growing in hemigo Emotionally devastating effect on
the life and psychology of the surrogate motherabse she has to leave the child
immediately after a birth. Thus a woman who is yeéat surrogate motherhood has to
bear both physical and psychological strains, thosige is not genetically related to the
child, but to give up the child immediately aftertly is painful and affects the mother
psychology negatively. As gestational surrogacysdoa involve ‘sex’ but only artificial
insemination it does involve renting one’s womle #o-called sanctum sanctorum of a
woman’s body. This puts commercial gestationalagacy in the realm of what feminists
call ‘body work’, a reason it is often likened tonamercial sex work.
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Human Rights of Child Born Out of Surrogacy Arrangements

Convention on Rights of child guaranteed the chgtit to dignity, protection from sale or
trafficking, registration of his or her birth anal know his or her pareritsFor example the
right of the child not to suffer adverse discrintioa on the basis of birth and parental
status, (Article 2 of the CRC) the rights of chitddhave his or her best interests regarded as
a primary consideration in all actions concernimg br her (Article 3 of the CRC), as well
as child rights to acquire a nationality (ArticleOf the CRC) and to preserve his or her
identity (Article 8 of the CRCY.The basic human right of the child is to get theepthood
and right to know the famify are violated in the surrogacy arrangements becafise
complex family arises for the child born out of Buarrangements. About five people can
claim a parental status over the child born outseth arrangements the contracting
parents, the genetic mother and father, and thegate.

Maternity is now divisible into genetic, gestatigrend social motherhood, and these roles
can be spread amongst a number of women. Thisiativis most apparent in the case of
surrogate mothers, where at least three (and ppsslmany as five) women can attempt
to claim parental rights over a child. “If Mrs. A infertile and Mrs. B agrees to provide
ova to be fertilized in vitro with semen from Mr, And embryos are transferred to Mrs. C,
who agrees to carry the baby to term and handét &w Mrs. A and her husband after
birth, the situation becomes extremely complex #rel basic tenets of family law are
uncertain.**The child’s rights are to be respected and enswuri#abut discrimination of
any kind including birth or other status are natuaed in such agreemetitdn the case of
transnational surrogacy arrangement the statubilof sometimes become more confusing
and complex. As the national laws on surrogacy iffer@nt countries are different
consequently they (child born out of surrogacy regeament) remain sometimes without
legal identity or even stateless.In surrogacy a@eaments, whether commercial or not, if
there’s a falling out between the gestational mo#rel the parents (who may or may not
be genetically related to the child), the child mayer know who gave birth to him or her.

This risk is magnified in international surrogddyumber of cases arises in last decade
from different countries over the issues of legaigmthood and national identity of the
child. For example two Indian cases i.e. Jan B&las&where twins has to stayed in
India for two years due to their statelessnes®ahy Yamada Ca$ecustody of baby
Manji was an issue because her commissioning Eaudiaorced before the birth of the
child, in an English case Re L (A Min8tthe issue was the legal parenthood because in
UK commercial surrogacy was not allowed, in a Fhenase the Mennesséhthe issue
was citizenship of the child because surrogacyrahipited in the France. Thus in such
cases oftransnational surrogacy arrangements thare welfare of the child unless the
intending parents gain the custody of the child pralide him or her citizenship. This
practice of surrogacy also raises a number of sssuer the physiological development of
child in the womb of the surrogate mother. It igetrthat in the gestational surrogacy
surrogate mother is not related to the child gea#yi but how it can be proved that who
kept the foetus in her womb for nine months, nduesd, protect that, later give birth to
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that and may not develop apsychological relatiahattachment with the child.

The nine months spent in the womb may create thabimgs of an attachment bond and
be a factor in a child’s identity. As it is recoged that a child has a right to know and
understand its history and identftyChildren born via surrogacy may feel commoditized
by the way in which they were brought in to the MloOne nearly eighteen year old boy
born via surrogacy wrotéHow do you think we feel about being created sfeadly to be
given away? .."| don’'t care why my parents or my mother did thidooks to me like |
was bought and sold’?

Some other issues related to the psychology ofl diokn out of Surrogacy arrangements
are considered as they are treated by surrogateemas outsider or different and carried
for certain purpose other than to get parenthoodil&ly the effect on psychology of the
own child of surrogate mother may not be positbezause it can develop sense of
insecurity tothem thatwhen they can be relinquistpayment of money one day. These
issues are directly related to the developmentveglthre of the child which is paramount
human Right of the child.

Thus the commercial nature of international surcgganakes the motherhood and child

bearing highly controversial. At one end it comntiedi reproductive capacity of women

and separates the physical act of child bearing tlee mother and on other it uses child as
a commodity.

Suggestions

Infertility is neither a disease nor does it i® Ithreading. Therefore it would be better to
use the intervention of medical science miraclemaintain the life of infertile couples and
other individuals normally rather to interfere ihose practices which are ethically
guestionable. For example altruistic surrogacy bmap good option.

To secure wellbeing of the child, protection ofhtig) of surrogate mothers and to support
positive moral values of the family and societytaier uniform ethical standard should be
maintained for the use of these artificial reprdtugctechnologies. To remove the effect of
infertility, such techniques have to be appliedahhtauses least harm to involved people
and to the child born out of such arrangementsidTjparties role should be minimised or
avoided. There are certain artificial reproductitechnologies which meet these
requirements like artificial insemination by hustaffIH), in veto fertilization of the
couple’s egg and sperms (IVF), or various tubatgfars’ methods that neither use third
party donors nor deliberately destroy embryoniefif

Adoption can be other alternative to those infertibuples or individuals who wished to be
parents. Adoption is well known ancient practiceevéha child who is already in this world
and is in need of parental care. Adoption can lgesthitable method to avoid the legal
complexities about issues of parenthood and ndiiprmd the child.
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Hague Conference suggests that a comparative g¢eweld in domestic and private
International Law is required to achieve global swmsus on the issues related to
Transnational Surrogacy Arrangements. Some othrnational policies can be the
measures to deal with the problems of transnatismalogacy arrangements. Such as
Belgium Cour®® implicated the Convention on Rights of child ansrdpean Convention
on Rights of Child. The Court held that in case mghimere is contract related to human
beings and the human body are void under publicyotlenying the child legal relation
with father and mother would be even greater viahabf public policy because it would
be against the best interest of the child. It fartheld that Article 3 of the European
Convention applied to commercial surrogaty.

To address the international surrogacy arrangemdnited States has adopted a uniform
regulation for every State. Such as Uniform Pagmtact 2002 (Sec 801 and 8&3and
the American Bar Association Model Act Governing si$ed Reproductive
Technology.Both of these Acts were created andeglvas solution to the disparities in the
stated Laws, but the issues still persist and exhdit regulations are necessary. Even with
the Uniform Parentage Act and ABA Model Act in @ad is up to the states to take the
next step and adopt an Act that will remedy themguence’s®

Sarah Mortazavi suggests that each country invoineslirrogacy arrangement should be
required to establish a central agency to serve aonduit for arranging surrogacy
agreements. These agencies would impose greatertrgaspecific regulation for vetting
intngded parents, surrogates and facilitators arsire their compliance with domestic
law.

Commercial Surrogacy could also be connected toctiwention of the rights of Child
under its Optional Protocol. The Protocol focusesh® sale of children, child prostitution,
and child pornography. This draws attention to ¢thieninalization of children’s rights
violations and emphasizes the importance of publareness and international co-
operation in efforts to prevent thén

Conclusion

Though the right to form a famiyand right to benefit from scientific progre¥are the
human rights provided by the Universal DeclarambrHuman Rights. But none of these
rights justifies outsourcing of the child. The qi@s is that, ‘is practice of surrogate
mother is justified under right to work4t doesn’t mean that this exercise of discussing
the human rights of surrogate mothers and the mhildborn out of surrogacy is to
condemn the miracle of medical science which mékesurrogacy arrangements as boon
for childless couples and for single parent. Thereige is to make a caution that such a
miracle must not converted in to curse becausegutated acts may cause destruction.

To give birth to the child is not an artificial pfmmenon as taken in these cases of
transnational surrogacy arrangement but it is maftemotion, love and care. It has to be
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practiced very cautiously. Commoditisation of refrctive capacity of a woman must not
be permissible. Surrogacy arrangements can be g&hbid up to the extent where it is
altruistic in nature. Commercial use of such practis disgraceful. Mother is mother
always. Relation of mother with her child cannot di&racterised in to social mother,
biological mother, or surrogate mother or genetimtirar. A woman who take care the
child of another women in certain exigencies isiteed as the mother of the child (for
example of Yashoda and Krishna).

It is not easy for a woman who kept the foetusénwomb for nine months will give it to
other immediately after birth, though in certaircamstances she has to give that child as
in the case of surrogacy contract. It is not mefrerting of womb’ but the whole body of

a woman is involved in that. Pregnancy is not tirecfion of an isolated organ. Mother and
child develop physical and social relationship dgrpregnancy/, doesn’t matter that it is
caused naturally or artificially. If such relinghimeent of child is in consideration of money
then it is unethical and immoral. A child cannot peduce with prior decision of
relinquishment. Thus it can be said that commemigtogacy is ethically objectionable,
psychologically fraught with hazards and legallydubious ground. On the other hand it
does not mean to ban such practice totally bbbad to be regulated in such manner that
sanctity of the reproduction may to be protectedsence of parenthood may be
maintained(doesn’t matter that it is couple or oihge), childhood may be cured and
existence of family maybe secured.
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Protection of Farmers’ Rights in India: Human Rights
Perspective

Dharam Deshna
Jasdeep Singh**

Introduction

The importance and value of farmers cannot be umded in any country or in
developing countries in special, as they need ap@cotection or attention due to their
dependence on farming for their Survival and oyretielence on them for food. Farmers in
India face lot of obstacles which prevent theirafinial stability. While the situation of
small and survival farmers has hardly been stahke,past ten years have witnessed in
large number of farmer suicides as a result of &adpre, mounting debt and lack of sales.
Earlier the seeds were not of any economic valuéh \Whe recognition of the plant
breeders rights (PBR); and Farmers rights the cimsntvere required to come out with a
legislation on protection of farmers rights Additadly, with the ratification of Trade-
Related Aspects of Intellectual Property Rights I[HR by the World Trade Organization
(WTO), India was obligated to provide some type of pratecto plant breeders, which
posed grievous consequences and threats to tralditfarming practices and farmers’
innovations in India. In recent years, India hasrapted to address the concerns of the
farmer and balance them against the interests a®bsn of the plant breeder’s
industryWhile recognizing the rights of plant breeders, iandlegislation has given
farmers a role alongside plant breeders, recognittiat farmers, like plant breeders, are
innovators and have made major contributions to daeelopment of agriculture and
agribusiness that deserves protection.

Defining Plant Breeders and Farmer

Plant Breeders rights

Plant breeders rights (PBRs) are a special foriiPBf created to provide incentives for
the seed industry. Breeders led the move to evulbset breeders rights as an alternative to
patents (the main form of IPRs for industrial inatiens) because of the political
opposition to extending patent protection to plamd legal complexities of defining plant
varieties. The initial move to harmonize plant bles rights emerged with the UPOV
(Union pour la Protection des Obetentions Vegelate4961 The plant breeders right as
defined by UPQV is an exclusive right over the careial production and marketing of

* Assistant Professor, Ideal Institute of Managemeand Technology, Karkardooma,
Delhi affiliated to GGSIP University, Delhi.
** Assistant Professor, Ideal Institute of Managemeand Technology, Karkardooma,
Delhi affiliated to GGSIP University, Delhi.
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the reproductive or vegetative propagating matefiazhe protected variety. This right was
less stringent than patents as it allowed foresgarch exemption (a protected variety may
be used in competing breeding programs as longilaseguently derived varieties do not
require the repeated use of the protected varatyt§ production) 2) Farmers Privilege:
use and exchange of saved seeds allowed but robfssteds. In 1991 UPQOV was revised
to increase breeders rights by including the nowbnessentially derived variety and
making the farmers privilege optional. Accordinglyder UPOV 1991, essentially derived
variety (a variety that is predominantly derivednfr the initial variety itself) which fulfils
the normal protection criteria of novelty, distiness, uniformity and stability, may be the
subject of protection but cannot be exploited withive authorization of the breeder of the
protected variety. Plant Breeders Rights were aithjti adopted only in industrialized
countries and most developing countries did nohtgRBRs. The demand for extending
PBRs in developing countries arose with the comotu®f the TRIPs (Trade Related
Intellectual Property Rights) Agreement in the WTO.

Farmers Rights

Farmers Rights are based mainly on the idea #ratdrs also contribute to agricultural
innovations and deserve recognition and rewards gasbreeders do. The definition of
Farmers Rights has not been clearly articulatedresdundergone several changes. There
are three basic aspects of Farmers Rights: 1. FdPnmalege: Referred to as the farmers
exemption under UPOV 1961, it essentially provide€xemption for farm saved seeds by
farmers under plant breeders rights. Originallgnplbreeders rights under UPOV was only
for commercial production and marketing and siriee use and exchange of saved seeds
was considered non-commercial, the activity wassitimed outside the scope of PBRs. It
thus allowed farmers to save, use and exchange lmgedot sell seed without penalty
under plant breeders right systems. In the 1991 \WRision, the farmers exemption was
reduced to an optional clause leaving it to stedetecide on the extent of farmers rights to
save and exchange sé€@the PPVFRA defines even an agricultural laborea garmer, as
the ognly ingredient necessary is, cultivation afs, irrespective of the ownership over the
land:

Historical Perspective

Although Paris Convention of 1883 which is the first multilateral agreement for
harmonizing IP Laws extended protection to Indastoroperty, the succeeding 50 years
witnessed various attempts by different countmie&urope to extent IP protection to the
agricultural field. The first attempt to recognites Intellectual Property Right of a plant
breeder was the enactment of the Plant PatentyAdtSA in 1930 and it aims at protecting
asexually propagated plants by patents. As timegohghe European Patent Convention
adopted these exceptions in its Article 53 andsdmme language was reproduced in the
TRIPS Agreement, 1995 in Article 27.3(b). Althougy 1970s it was settled in developed
nations that IP protection will be extended to agjture, the developing countries agreed
to it only by 1995 with the adoption of TRIPS Agnaent.



Pageb4 Journal of Legalusiies, ISSN 2321-1059, Vol. 3, Issue 2, July 2015

The tremendous progress in agricultural produgtivit various parts of the world is
principally based on these improved high performimant varieties, which in turn is a
critical factor in improving rural income and ovikraconomic development. Since, the
process of plant breeding is long and expensivés ot possible to have continuous
breeding efforts unless there is a chance of refarthe investment in time and labor. In
1980’s as a response to the enlarged demand fat ptaeders’ rights the concept of
farmer’s rights came up, to call attention to theemunerated innovations of farmers. The
first mention of the farmers’ rights was made ie theeting if the Working Group of the
FAO Commission on Plant Genetic Resources, 1986 the context of the International
Undertaking on Plant Genetic Resources (IUPGR)

The 25" Session of the FAO Conference of 1988 the landmark in the history of
recognition of farmers’ right. The IUPGR observduhtt generations of farmers have
conserved, improved and made available plant genetisources, however, the
contributions of these farmers were not sufficignéicognized or rewarddd.

The major NGOsn the movement against the recognition of PBRduthed theM.S.
Swaminathan Foundation® These organizations have been instrumental tatkiagead
on documenting and conserving genetic resourcesraditional knowledge in India. They
have raised awareness about the importance of ferwarieties through the use of the
media, melas (gatherings/fairs) and educdtatditionally, many of the activists like Dr.
Suman Sahai Navdanya, Dr. Vandana Shiva headisg thrganizations are internationally
recognized and respected for their advocacy andlaship in the field!. Navdanya
promotes collective rights over IPRSRISTI, which stands for “society for research and
initiatives for sustainable technologies and ingitins,”®The enactment of th@rotection

of Plant Varieties and Farmers -'Right Act 2001 was an outcome of the India’s
obligation which arose from art 27(3)(b) of the PRI Agreement which obligates
members to protect Plant varieties either by patenby an effectiveui generissystem or
by any combination thereof .

UPOV- International Union for the Protection of New Varieties of Plants

Set-up in 1961, thinternational Union for the Protection of New Varieties of Plants
(UPQOV) is an inter-governmental organization with headtpia in Geneva. . The UPOV
was later revised in Acts adopted in 1972, 197898l The Convention has been seeing
several revisions to its mandate the most recenglibe one in 1991 when to strengthen
the protection offered to the breeder it preventadners from saving seed unless
individual governments with the consent of the bezeallow limited exceptions. It also
allowed patenting of plant varieties the same yaeauring dual protection to the breeder
and none to farmers. The UPQV system is not sdidedeveloping countries because it
embodies the philosophy of the industrialized megiovhere it was developed and where
the primary goal is to protect the interests of pdu seed companies who are the
breeders. UPOV laws are formulated by developediugtiialized countries not
agricultural economies. In the industrialized nasioAgriculture is a purely commercial
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activity. For the majority of Indian farmers howeyi is a livelihood. Indian farmers are
the very people who have nurtured and conservedtigeresources. The UPOV system
does not have to protect the farming community wblge in the way that Indian seed laws
will have to protect the farming community .Indiae$ not have big seed companies in
essential seed sectors and its major seed prodaiefarmers and farmers’ cooperatives.
The UPOV system is expensive.

Constitutional Aspect of Laws Relating to Farmers'Rights

The concept of farmers’ rights was first formalizedder theFood and Agricultural
Organization of the United Nations in 1989vhich read as follows: Farmers’ rights mean
rights arising from the past, present and futuratrifoution of farmers in conserving,
improving and making available plant genetic resesy particularly those in centers of
origin/diversity. These rights are vested in thésinational Community, as trustee for
present and future generations of farmers, for gheose of ensuring full benefits of
farmers, and supporting the continuation of themtdbutions, as well as the attainment of
the overall purposes of the International Undertgki

In 1996 they sent a proposal to FAO CommissionGametic Resources for Food and
Agriculture (CFRFA) on rights that should be inchaddunder the International Law.
Farmer’s Rights can also find further support tigloérticles 21, 38, 39, 41 and 45 of the
Constitution as a Right to Electricity and Water surbsidy rates. A farmer’s right to
electricity and water can be argued for under Agti2l of the Constitution which
recognizes the right to livelihood, and Article 88the Constitution which concerns the
duty of individual states to secure a social orfierthe promotion of the people” and
“minimize the inequities in income, and endeavorelominate inequalities in status,
facilities and opportunitieS.It can be argued that under Article 38, the statebligated to
further the objectives of PPVFR and assist witlpimgl farmers realize their rights. Under
Article 39, the state’s failure to provide eleditycand water is a violation of its duty to
promote the welfare of its people where it is dejgen on individuals having the means
with which they can exercise their right to livelidd* A claim can also be brought under
the consumer protection laws of the country. Corguprotection is governed by the
National Consumer Disputes Redressal Commissionhwiias district and state offices set
up to resolve disputes. Final appellate jurisdici®vested in the Supreme Court.

Conclusion and Suggestion

In recent years, India has attempted to addressateerns of the farmer and balance them
against the interests and needs of the plant bresaeddustry. While recognizing the rights
of plant breeders, Indian legislation has givermiens a role alongside plant breeders,
recognizing that farmers, like plant breeders, Bmeovators and have made major
contributions to the development of agriculture agdibusiness that deserves protection.
While the legislation has served to give farmerslestst some advantages in their
competition with multinational corporate plant lalees and seed producers, it has done
little to establish financial security and ensule tsurvival of small farmers. While
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providing farmers with rights over their innovat®is necessary, it is not sufficient. Thus
far, it has not guaranteed their livelihood, finahcstability or their survival in the
marketplace. Indeed, how to implement farmers’tagh India is still an issue of research.
Judicial initiative is also necessary for the radtign of their Rights.
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A Study Relating to International Humanitarian
Law and Human Rights

Prayag Dutt Pandey*
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Introduction

The present paper highlights the relation betwéerntwo branches of public international
law namely humanitarian law and human rights lawthBthe human rights law and
humanitarian law is the branch of public interna#ib law. The humanitarian law is
applicable in time of war whereas the human ridéws is applicable in peace time. The
inter-relationship between humanitarian law and &mmights has been source of some
doctrinaire disagreement. Prof. A. H. Robertsofgraer Director of Human Rights at the
Council of Europe considered humanitarian law tah®e species of the genus of human
rights when he described “humanitarian law” as “ongnch of the law of human rights”
and concluded that “human rights afford the basiBumanitarian law™ He argued that
“human rights law relates to the basic rights dhalman beings everywhere, at all times;
humanitarian law relates to the rights of particulategories of human beings, basically,
the sick, the wounded, prisoners of war in paréicaircumstances, i.e. during periods of
armed conflicts”. He supported his argument by referring to cerfaiovisions of the
human rights conventions which must be respectadl tines without any derogation.

Mrs. Jean S. Pictet, a legendry scholar of humaaritdaw and a former Director General
of ICRC who had presided over the experts conferemnt charge of the negotiation of the
two Additional Protocols to the Geneva Conventiobserved that “for some years it has
been customary to call ‘humanitarian law’ that ¢desable portion of international law
which owes its inspiration to a feeling for humarand which is cantered on the protection
of the individual”*According to him “humanitarian law comprises of timanches: the
law of war and human right§”The efforts of the international community to sitge
human sufferings during armed conflicts pre-dateehdeavours for safeguarding certain
universal rights for the well being and developmainthe human personality. There exists
today a set of two codes: (a) a body of law, wichpplicable during armed conflicts, that
is called humanitarian law and (b) a code whichgplicable at all times during peace as
well as armed conflicts that is human rights. Townier regulates the relationship between

* Research Scholar, Deptt. of Human Rights, Scho@r Legal Studies, B.B.A.
University, Lucknow.
* Assistant Professor, Deptt. of Human Rights, Sahofor Legal Studies, B.B.A.
University, Lucknow.
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the states whereby the states are obligated tagsdhe suffering of victims of armed
conflicts. The latter regulates the relationshipugen states whereby they are obligated to
provide certain rights in their relationship witbrpons under their jurisdiction.

The rationale of the humanitarian law and humahtsigiorms are identical even though
the formulations are different. “Wilful killing” oprotected persons is prescribed by the
four Geneva Conventions and “murder” is forbiddgrhe two Additional Protocols. The
human rights instruments require statutory protecodf the “right to life” The idea
behind all these prohibitions and enjoinments is tAcognition and protection of the
sanctity of life of the human person and their payant importance is to safeguard human
lives. The present paper highlights the importamicboth the law and made it clear that
there is no difference between them. The preseerga divided into four parts along with
introduction and conclusion. First part introduties International Humanitarian Law and
International Human Rights Law. Second part dealb the differences between human
rights and humanitarian Law, third part is relattogmplementation of both the laws and
lastly the fourth part of the paper signifies timaikrities between them.

International Humanitarian Law & International Huma n Rights Law

Both international humanitarian law (further knoas IHL) & international human right
law (further known as IHRL) strive to protect tlinek, health & dignity of individuals, but
from a different angle. It is therefore not surjpristhat, while very different in formation,
the essence of some of the rules is similar, ifidentical. For example the two bodies of
law aim to protect human life, prohibit torture@uel treatment, prescribe basic rights for
person subject to a criminal justice process, fibkiiscrimination, comprise provisions
for the protection of women & children, regulat@ests of the right to food & health. On
the other hand, rules of IHL deals with many issilred is outside the purview of IHRL,
such as the conduct of hostilities, combatant &grer of war status & the protection of
the Red Cross & Red Crescent emblems. SimilarllRUHleals with aspects of life in
peacetime that are not regulated by IHL, such asdibm of the press, the right to
assembly, to vote & to strike.

Humanitarian law aims to protect people who doarato longer taking part in hostilities.

The rule embodied in IHL imposes duties on alliparto a conflict. Human rights, being

tailored primarily for peacetime, apply to everyorideir principal goal is to protect

individuals from arbitrary behavior by their ownvgonments. Human rights law does not
deal with the conduct of hostilities.

The duty of implement IHL & human rights lies fi&tforemost with States. Humanitarian
law obliges state to take practical & legal measuseich as enacting penal legislation
disseminating IHL. Similarly, states are bound loynlan rights law to accord national law
with international obligations. Notably, states aequired to ensure also by other states.
Provision is also made for an enquiry procedurpraecting power mechanism, & the
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international fact- finding commission. In additjothe ICRC is given a key role in
ensuring respect for the humanitarian rules.

International Humanitarian Law

IHL is a set of international rules, establishedti®aty or custom, which are specifically
intended to solve humanitarian problems directlisiag from international or non-
international armed conflicts. IHL covers both m&as and property that are, or may be,
affected by an armed conflict and limits the riglfsthe parties to a conflict to use
methods and means of warfare of their choice.

The expression “international humanitarian law aafile in armed conflict” is often said
‘International Humanitarian Law or Humanitarian LaBut the military personal always
prefer to use it as the expressions “Laws of Ar@edflicts” (LOAC) or “Laws of War”.
There is no difference between these two expresdon they should be understood as
synonymous with “IHL".

The main treaty sources applicable in internaticarahed conflict are the four Geneva
Conventions of 1949 and their Additional Protocdl Il of 1977 and Additional Protocol
Il of 2006. The main treaty sources applicablenon-international armed conflict are
article 3 common to the Geneva Conventions and tAudil Protocol Il of 1977.

International Human Rights Law

IHRL is a set of international rules, establishadtieaty or custom and recognised by
courts, on the basis of which individuals and gsoaan expect and/or claim certain rights
or benefits from governmentsHman Right means the rights relating to life, fige
equality and dignity of individual guaranteed bye tbonstitution or embodied in the
international covenants and enforceable by the taurindia”’ However, most people
would point to theories by influential writers, $uas John Locke, Thomas Paine or Jean-
Jacques Rousseau, as having prompted the majotogments in human rights in
revolutionary constitutions of the eighteenth amteteenth centuries. These theorists of
the natural law school pondered on the relationdfgpween the government and the
individual in order to define the basis for a jestiety. They founded their theories on
analysis of the nature of human beings and théitioaships with each other and came to
conclusions as to the best means of assuring muésglect and protection. The most
commonly cited “classical” natural lawyer is Lockehose premise is that the state of
nature is one of peace, goodwill, mutual assistarak preservation. In his opinion the
protection of private rights assures the protectibthe common good because people have
the right to protect themselves and the obligaterrespect the same right of others.
However, as the state of nature lacks organizatien,saw government as a “social
contract” according to which people confer power the understanding that the
government will retain its justification only if irotects those natural rights. He generally
referred to them as “life, liberty and estate”. ifaist human rights theorist&on the other
hand do not feel bound by any overriding natural kzut rather base their advocacy for



Page60 Prayag Dutt Pandey & [Bhashi Kumar

human rights protection on reason which showsabaperation and mutual respect are the
most advantageous behaviour for both individuats sotiety’

Human rights are those rights which are inherenitlements to every person as a
consequence of being born as a human being. Theradous non-treaty based principles
and guidelines ("soft law") which are also belomgio the body of international human
rights law. However, most people would point toates by influential writers, such as
John Locke, Thomas Paine or Jean-Jacques Rousagduaving prompted the major
developments in human rights in revolutionary ciuisons of the eighteenth and
nineteenth centuries. These theorists of the ndawaschool pondered on the relationship
between the government and the individual in otdedefine the basis for a just society.
They founded their theories on analysis of the neataf human beings and their
relationships with each other and came to conahssis to the best means of assuring
mutual respect and protection. The most commortigdciclassical” natural lawyer is
Locke, whose premise is that the state of naturenis of peace, goodwill, mutual
assistance and preservation. In his opinion theeption of private rights assures the
protection of the common good because people heeveght to protect themselves and the
obligation to respect the same right of others. evwv, as the state of nature lacks
organization, he saw government as a “social cotiteeccording to which people confer
power on the understanding that the government ngtihin its justification only if it
protects those natural rights. Positivist humahtgdheorists generally referred to them as
“life, liberty and estate*® On the other hand, do not feel bound by any dlieginatural
law but rather base their advocacy for human right¢ection on reason which shows that
cooperation and mutual respect are the most adyamta behaviour for both individuals
and society!

IHRL main treaty sources are the International @aves on Civil and Political Rights and
the International Covenants on Economic, Social @atlural Rights (1966), as well as
Conventions on Genocide (1948), Racial Discrimorati (1965),Convention on
Elimination of all Forms of Discrimination Agains¥omen (1979), Torture (1984) and
Convention on the Rights of the Child (1989). Thain regional instruments are the
European Convention for the Protection of HumanhRigand Fundamental Freedoms
(1950), the American Declaration of the Rights 8ndies of Man (1948) and Convention
on Human Rights (1969), and the African CharteHuman and Peoples' Rights (1981).
While IHL and IHRL have historically had a separdévelopment, recent treaties include
provisions from both bodies of law. Examples are @onvention on the Rights of the
Child, its Optional Protocol on the ParticipatiohGhildren in Armed Conflict, the Rome
Statute of the International Criminal Court and tpional Protocol of the International
Covenants on Civil and Political Rights.

Differences between Human Rights and Humanitarian w
The human rights treaties are arranged in a sefiassertions, each assertion setting forth
a right that all individual have by virtue of thect that they are human being. Thus the law
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concentrates on the value of the persons themseles have the right to expect the
benefit of certain freedom and forms of protectidine first difference we can see a
difference in the manner in which humanitarian Evd human rights treaties are worded.
The former indicates how a party to the conflictasbehave in relation to people at its
mercy, whereas human rights law concentrates omights, of the recipients of a certain
treatment.

The second difference is that the text of humanitarian laverss long and complex,
whereas human rights treaties are comparatives ahodrsimple.

Thirdly, there is a distinction between civil and politicajhts, economic and cultural
rights in human rights treaties but such type sfidction is not found in humanitarian law.
The human rights treaties are universal regionalthe humanitarian treaties are only
internationally. The legal different between théssties is that the “civil and political”
ones require instant respect for the rights enuredrtherein, whereas the “economic,
social and cultural” ones require the state to sgkgropriate measures in order to achieve a
progressive realization of these rights. The sdem® been further complicated by the
appearance of so-called "third generation" humghtsi namely, universal rights such as
the right to development, the right to peace'’dtut there is no such type of categorization
in IHL.

Fourthly, it is said that humanitarian law originated inions of honourable and civilized
behaviour that should be expected from professiamales whereas Human rights law has
less clearly-defined origins. There are a numbehebries that have been used as a basis
for human rights law, including those stemming frogtigion (i.e. the law of God which
binds all humans), the law of nature which is perem and which should be respected,
positivist utilitarianism and socialist movemetits.

Fifthly difference at application level: The applications of both the laws are different.
We study it separately. IHL is applicable in tinefsarmed conflict, whether international
or non -international. International conflicts indes war or war like situation, involving
two or more states, and wars of liberation, regasllof whether a declaration of war has
been made or whether the parties involved recogthiae there is a state of war. Non-
international armed conflicts are those in whiclvegoment forces are fighting against
armed insurgents, or rebel groups are fighting ajrtbemselves. Because IHL deals with
an exceptional situation — armed conflict —no datimms whatsoever from its provisions
are permitted.

The IHRL applies at all times, i.e. both in peametiand in situations of armed conflict.
However, some IHRL treaties permit governments ¢oodate from certain rights in
situations of public emergency threatening the bffethe nation. Derogations must,
however, be proportional to the crisis at hand, tmos be introduced on a discriminatory
basis and must not contravene other rules of iatemmal law — including rules of IHL.
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Certain human rights are never derogable such #&igléAr21 and 22 of the Indian
Constitution-* Among them are the right to life, prohibition ofture or cruel, inhuman or
degrading treatment or punishment, prohibition d¢dvery and servitude and the
prohibition of retroactive criminal laws.

Sixth who is bound by these bodies of lawMHL binds all actors to an armed conflict: in
international conflicts it must be observed by 8tates involved, whereas in internal
conflict it binds the government, as well the greufighting against it or among
themselves. Thus, IHL lays down rules that are iagple to both state and non-state
actors. IHRL lays down rules binding governmentsthieir relations with individuals.
While there is a growing body of opinion accordtogvhich non-state actors — particularly
if they exercise government-like functions — musbde expected to respect human rights
norms, the issue remains unsettled.

Seventh are individuals also bound?HL imposes obligations on individuals and also
provides that persons may be held individually anadly responsible for “grave breaches”
of the Geneva Conventions and of Additional Protdcand for other serious violations of
the laws and customs of war (war crimes). IHL dihbs universal jurisdiction over
persons suspected of having committed all such &¢ith the entry into force of the
International Criminal Court, individuals will alsdbe accountable for war crimes
committed in non-international armed conflict. Whiindividuals do not have specific
duties under IHRL treaties, IHRL also provides ifmdividual criminal responsibility for
violations that may constitute international crimesich as genocide, crimes against
humanity and torture. These crimes are also subjeaniversal jurisdiction. The ad hoc
International Criminal Tribunals for the former Yagjavia and Rwanda, as well as the
International Criminal Court, have jurisdiction owgolations of both IHL and IHRL.

Eighth who is protected?IHL protects the persons who do not, or are no dorigking
part in hostilities. Applicable in internationahaed conflicts, the Geneva Conventions deal
with the treatment of the wounded and sick in theeal forces in the field (Convention 1),
wounded, sick and shipwrecked members of the arfoezks at sea(Convention II),
prisoners of war (Convention Ill) and civilian pens (Convention IV). Civilian persons
include internally displaced persons, women, chiidr refugees, stateless persons,
journalists and other categories of individuals rf@mtion IV and Protocol I). Similarly,
the rules applicable in non- international armedflicts (article 3 common to the Geneva
Conventions and Protocol IlI) deals with the treatimef persons not taking part in the
hostilities. IHL also protects civilians throughles on the conduct of hostilities. For
example, parties to a conflict must at all timestidguish between combatants and non-
combatants and between military and non-militargéss. The basic principle of IHL is
neither the civilian population as a whole nor ith@ividual civilians may be the object of
attack. It is also prohibited to attack military jettives if that would cause
disproportionate harm to civilians or civilian obtje whereas IHRL are concerned it
applicable in all time and applies to all persons.
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Implementation of IHL & IHRL: National Level

The duty to implementation of both IHL and IHRLdien states. States have a duty to take
a proper legal and practical actions (both in peaeeand in armed conflict situations) for
ensuring the implementations of IHL, includingartslating IHL treaties; preventing and
punishing war crimes, through the enactment of pleggslation; protecting the red cross
and red crescent emblems; applying fundamentaljadidial guarantees; disseminating
IHL training personnel qualified in IHL and appaing legal advisers to the armed forces.
IHRL contains provisions regarding implementatafrthe basic and fundamental human
rights, whether immediately or progressively. IHRiposed duties on the States that, they
must adopt a variety of legislative, administratijedicial and other measures which may
be necessary to give effect to the rights provittadin the treaties. This may include
enacting criminal legislation to outlaw and reprasts prohibited under IHRL treaties, or
providing for a remedy before domestic courts fiofations of specific rights and ensuring
that the remedy is effective.

Implementation of IHL & IHRL: International level

When we see the implementation of IHL at internsldevel we find that, states have a
collective responsibility under common article 1tlié Geneva Conventions to respect and
to ensure respect for the Conventions in all cirstamces. The supervisory system also
comprises the Protecting Power mechanism, the gnguocedure and the International
Fact-Finding Commission envisaged in Article 90Pobtocol I. States parties to Protocol |
also undertake to act in cooperation with the Whidations in situations of serious
violations of Protocol | or of the Geneva ConvensioThe ICRC is a key component of
the system, by virtue of the mandate entrusted tmder the Geneva Conventions, their
Additional Protocols and the Statutes of the Inional Red Cross and Red Crescent
Movement. It ensures protection and assistanceictomg of war, encourages states to
implement their IHL obligations and promotes andadeps IHL. ICRC's right of initiative
allows it to offer its services or to undertake aayion which it deems necessary to ensure
the faithful application of IHL.

When we see the implementation of IHRL we find thzre is a supervisory system
consists of bodies established either by the Uritations Charter or by the international
bill of human rights. The principal UN Charter-bdsergan is the UN Commission on
Human Rights and it's Sub-Commission on the Prommo@nd Protection of Human

Rights. "Special procedures" have also been degdldyy the Commission over the last
two decades, i.e. thematic or country specific isphe@pporteurs, and working groups
entrusted with monitoring and reporting on the homahts situations within their

mandates. The international bill of human rightslides six main international human
rights treaties. The main IHRL treaties also previor the establishment of committees of
independent experts for monitoring the State asti@gyarding implementation of human
rights. A key role is played by the Office of theghl Commissioner for Human Rights
which has primary responsibility for the overalbgaction and promotion of human rights.
The Office aims to enhance the effectiveness ofUhks human rights machinery, to
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increase UN system-wide implementation and cootiinaof human rights, to build
national, regional and international capacity tonpote and protect human rights and to
disseminate human rights texts and information.

Implementation of IHL & IHRL: Regional Level

The implementation of human rights at the regideaél is different and it is found that
only Europe, America and Africa take proper actionthe implementation of IHRL. The
work of regional human rights courts and commissiestablished under the main regional
human rights treaties in Europe, the Americas afitais a distinct feature of IHRL, with
no equivalent in IHL. Regional human rights mecbars are, however, increasingly
examining violations of IHL.

The European Court of Human Rights is the centoepad the European system of human
rights protection under the 1950 European Convantiche main regional supervisory
bodies in the Americas are the Inter-American Caossion on Human Rights and the
Inter-American Court of Human Rights. The Africanr@mission on Human and Peoples'
Rights is the supervisory body established unded 881 African Charter.

Similarities between Humanitarian Law and Human Ridhts:

There are some similarities between the IHL andUHiBcause the main object of the both
laws is to maintain peace and protect the humangbigi their changing circumstances.
IHL protects during war whereas IHRL is concerned iapplicable in every situations.
When we see the origins and formulation of these dveas of law then we can turn to their
present method of interpretation and implementafidre most important change so for as
humanitarian law is concerned is the fact that wes® to war is no longer a legal means of
regulating conflict. In general, humanitarian lanow less perceived as a code of honour for
combatants than as a means of sparing non-combataumuch as possible from the horrors
of war!® From a purist human rights point of view, basedt sson respect for human life and
wellbeing, the use of force is in itself a violatiof human right’ This was indeed stated at the
1968 Human Rights Conference in Tehran as follows:

“Peace is the underlying condition the full obséiora of human right, and war is their
negation.*’

However, the same conference went on to recommantigef developments in humanitarian

law in order to ensure a better protection of wiatims'® This was an acknowledgement,

Therefore, that humanitarian law is an effectivechamism for the protection of people in

armed conflict and that such protection remainessary because unfortunately the legal
prohibition of the use of force has not in reditypped armed conflicts.

There is a conceptual debate whether human riglwschn be applied at all times. The
answer in one sense is that they do continue tappiicable. The difficulty as regards

human rights treaties is that most of them allowigzato derogate from most provisions in time of
war, with the exception of what are commonly terfifead-core” rights, i.e. those which alch
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treaties list as being non-derogable. These amdgthteto life, the prohibition of torture and athe
inhuman treatment, the prohibition of slavery &l prohibition of retroactive criminal legislation
punishment. However, the other rights do not tiyecebse to be applicable, but must be respected in
so far as this is possible in the circumstanceseriRgurisprudence and the practice adopted by
human rights implementation mechanisms have dfrdbseimportance of this, and also, in
particular, the continued applicability of certgudicial guarantees that are essential in ordgve®
effective protection to the “hard-core” rightsHowever, the major difficulty of applying human
rights law as enunciated in the treaties is thegemeral nature of the tredtgnguage. Even outside
armed conflict situations, we see that the docuseaitempt to deal with the relationship between
the individual and society by tiuse of limitation clauses. Thus the manner in wiiehights may be
applied in practice must be interpreted by therargiastituted to implement the treaty in question.
Although the United Nations Human Rights Committzeated by the Civil and Political Rights
Covenant, has made some general statements ore#ireng of certain articles, the normal method
of interpretation by both the United Nations argiomal system has been through a decision or an
opinion on whether a particular set of facts ctutes a violation of the article in questions. ddst

of the jurisprudence showisat although at first sight an assertion of aivithagl right may seem
very favourable to the individual, its interpretati in practieereduces implementation
considerably in order to take into account the sieédthers”

It is very good thing for us that the present teemdll continue in future. The obvious
advantage of human rights bodies using humanitdaanis that humanitarian law will
become increasingly known to decision-makers anthéopublic who, it is hoped, will
exert increasing pressure to obtain respect foDiit.the other hand, it is said that the
growing politicization of human rights by governnenbodies could affect humanitarian
law. However, there are several reasons for whiehcan discard it. First, humanitarian
law treaties are applicable universally and thew r@o regional systems which could
encourage a perception that the law varies from comtinent to another. Secondly, we
have seen that humanitarian law does not presentkitnd of theoretical difficulties
encountered by human rights law as regards “firstgcond”, and “third” generation
rights. Thirdly, the most politically sensitive & of human rights law, namely, political
rights and mode of government, is totally abseomfrhumanitarian law. What will
probably not be avoided, however, are the politictllences that leads States to insist on
the implementation of the law in some conflicts ksthignoring others. This, however, is
not new and it is to be hoped that a greater isterehumanitarian law will tend to bring
about more demands for it to be respected in alllicts.**

It is said that the growing prominence of humattsgaw in recent decades is largely due
to the activism of non-governmental human rightgaoizations. Several have now begun
to use humanitarian law in their wéfland may well exert a considerable influence in the
future. Such an interest could encourage both nif@eimentation and the promotion of

law. As one of the major factors in the developmbomanitarian law, namely the

perception of honour in combat, has influence indem society, there is a need for a
motivating force to fill this void. A perception diuman rights has in effect done so, and
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will continue to be of importance in the future. géher area in which interest in human
rights could help further develop humanitarian Iesnthat of internal armed conflicts.
Common Article 3 and 1977 Protocol Il are much liesseaching than the law applicable
to international armed conflicts and yet internahfticts are more numerous and are
causing untold misery and destructions. When we ¢ine priority of human rights law
within a State, it is possible that resistance udhier responsibility in internal armed
conflicts will be eroded by human rights pressMi& have already seen how there are
moves towards further regulation in states of eegcy. Which have been influenced by
humanitarian law although they are outside its spbéactiorf>

It may well be, however, that States will recognibeir own interest in respecting
humanitarian law and will not in future perceiveitiselves as being induced to show such
respect solely because of human rights activisne. Gdmefits of respecting humanitarian
law are self-evident, in particular the preventajrextensive destruction and bitterness so
that a lasting peace is more easily establihéfdthe chivalry of earlier times cannot be
resurrected, it would be a positive developmethef military could bencouraged to take
a certain pride in the professionalism shown wheghalwing in accordance with
humanitarian lavf® As this law is still largely rooted in its traditial origins, it is not alien
to military thinking and has the advantage of beirrgalistic code for military behaviour as
well as protecting human rights to the maximum degrossible in the circumstances. It is
to be hoped that continued recognition of the djpexature of humanitarian law, together
with the various energies devoted to implementatbmuman rights law, will have the
effect of enhancing the protection of the persosiituations of violencé®

Conclusion

On the above discussion we can easily said theg e some differences and similarities
between IHL and IHRL. But this difference is howm@ved by the changing time and

emerging scope of law. The most important diffeeeriietween human rights and
humanitarian law is that human rights applicabl@éace time whereas humanitarian law
is concerned it is applicable in time of war, ismweanished point of study because the
Optional Protocol of ICCPR and the Optional Protoebthe CRC made it clear that

international human rights law applicable both @ape time and time of war, on the other
hand the Common Article 3 of the four Geneva Cotivans also applicable in peace time
as well as war time.

References:

1 A. H. Robertson and J. G. Merrills (later editib®96), Human Rights in the world: An Introduction to the
Study of Human Rightp, 118, ICRC Publication,1978.
2 .
Ibid.
8 Jean S. PicteThe Principles of International Humanitarian Lap.9,ICRC publication,1966
4 .
Ibid, p.10.
5 Article 2 of the European Convention on Human Rigt950, Article 6 of the International CovenantGiwil
and Political Rights 1966 and Article 4 of the Aitan Convention on Human Rights 1969.



Journal of Legal Studies, ISSN 2321-1059, Vol. 3sue 2, July 2015 Page67

6 N.L. Mitra, Bulletin on IHR & Refugee Lawol.1, no.1, January-June 1996.

7 Section 2(d), of the Protection of Human Rights, 2293.

8 T. Meron (ed)Human Rights in International Lawoll I, p.79, Oxford University Press, Landon %98

9 Larry Maybee and Benarji Chakka(edfternational Humanitarian Law, A Reader for Southia p.141,
ICRC Regional Delegation, New Delhi, 2007.

10T, Meron (ed)Human Rights in International LgWoll.l, p.79, Oxford University Press, Landon 498

1 Larry Maybee and Benarji Chakka(ethternational Humanitarian Law, A Reader for Sotkia, p.141,
ICRC Regional Delegation, New Delhi, 2007.

2 L arry Maybee and Benarji Chakka(ethternational Humanitarian Law, A Reader for Sotsia, p.140,
ICRC Regional Delegation, New Delhi, 2007.

133, ShestackThe Jurisprudence of Human Righits,T. Meron (ed)Human Rights in International Lawol.

I, p.69, Oxford University Press, Landon 1984.

1A .D.M Jawalpur v S.S.ShukiR 1976 SSC1207.

15 The main justification of the continued applicitpibf humanitarian law is that of the rules haeetlaeir aim
the protection of the vulnerable in armed conflantsl that these rules can be applied in practibeibiney are
applicable to both sides. Further, applicability mftection to all persons, irrespective of whetliee
individuals are perceived as “good” or “bad”.

16 Larry Maybee and Benarji Chakka (etfjternational Humanitarian Law, A Reader for Soutkia, p.144,
ICRC Regional Delegation, New Delhi 2007.

17 Resolution XXIII “Human Rights in Armed Conflictsidopted by the International Conference on Human
Rights, Tehran, 12 May 1968.

18 Resolution XXIII “Human Rights in Armed Conflictsidopted by the International Conference on Human
Rights, Tehran, 12 May 1968.

9 For the Human Rights Committee: Lan a de Nettoijstiann and Perdomo v. Uruguay, Com. No R.2/8,
A/35/40, Annex IV, Paragraph 15; Camargo v. ColamBiom. No. R. 11/45, Annex XI, paragraph 12.2.

20| arry Maybee and Benarji Chakka (ed), Internatlddumanitarian Law, A Reader for South Asia, p5,14
ICRC Regional Delegation, New Delhi 2007.

2! Larry Maybee and Benarji Chakka (ed), Internatlddumanitarian Law, A Reader for South Asia, p5,15
ICRC Regional Delegation, New Delhi 2007.

22 |n particular Human Rights Watch, which has useahdnitarian law in a number of its reports, &lgedless
Death issued in 1992 on the Second Gulf War. A largeimer of these organizations have recently begun
campaign to reduce the severe problems caused: bpdiscriminate use of land mines, by calling etter
respect for existing humanitarian law and for trergual ban of the use of anti-personnel mines.

2 |bid 22 at page156.

2 The importance of humanitarian law for facilitafithe return to peace indicated in nineteenth cgntu
instruments, including the Brussels Declaratiod&74.

% Modem teaching methods at humanitarian law stiessmportance of inculcating correct behaviourimiyr
military exercise, rather than separate lessortsafiyzear to have nothing to do with practicalities.

% Larry Maybee and Benarji Chakka(ethternational Humanitarian Law, A Reader for Soutsia, p 156,
ICRC Regional Delegation, New Delhi 2007.



Page68 Journal of Legalusiies, ISSN 2321-1059, Vol. 3, Issue 2, July 2015

Human Rights of Prisoners in India

Manobhaw Kaushik*

Historically prisons were used mainly for securthg safe custody of political criminals
and others of similar variety. In modern sensesqm$ are said to be the creation of the
early nineteenth century and East India Company teekeep in custody the prisoners
only with intent of maximum profit to the Governmeiiherefore, it was not surprising
that utmost neglect and cruelty were associatech wite administration of jails.
Consolidating the four related enactments of Britizdia and recommendations of the Jail
Committee of 1889, the Prisons Act, 1894 came fotoe. But the brutality towards
prisoners remained more or less same. Numerousrtexpeups and Jail Reform
Committees recommended for the prison reformatigrces independence, but the
dominant features of the Indian prisons are nothndifferent from those in British India.
The Constitution of India puts prisons along witk fholice into State List of the Seventh
Schedule. The Union Government has literally lesponsibility of modernising prisons
and updating their administration. Even the fivaryplans offer a very low priority to the
criminal justice area in general and jail admirstn in particular.

In ancient time, the violator of the law was regatés one who had broken the rules made
by God. Today he is the violator of the rules @& fociety, in fact, of a dominant minority.
The position now is not much different. Imprisonmenonly another mode of exiling an
offender from the societyThis inculcates the methods of carrying out hieitsof revenge
only in order to secure retributive satisfactiom, e prisoners are treated as socially
branded exil€sand they are left with this brand out until torador their crime. But the
hard fact is that instead of expiating the inhurtr@atment in prisons makes them more
dangerous to the society when they are releaseof quison-fetters.

Treatment of Prisoners In Indian Prisons

The present era is considered to observe the raforentheory of punishment focusing on
the criminal treatment, but jails still follow ttmonservative tradition that once he (i.e.,
accused as well as prisoner) enters into the faliswf jail he loses all rights.

The attention of the rehabilitation ideal makeshdt $rom crime to criminal, since the
criminal is accepted as mentally unhealthy andneséherefore to change the personality
and make him suitable for society. This seconddmgative of punishment system says
that offender should be treated individually anaipament should be forward-lookihg
Socialization, therefore, should be the objectiféreatment and they must be treated as
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human being. The trend in the Indian prisons letphisoners to be monotonous and they
are treated as like any sub-human species. Makiagn tmonotonous leaves them not to
think anything good or to be harmonic with sociabd on being convicted of crime and
deprived of their liberty in accordance with theogedure established by law, even the
residue of the constitutional rights availablehterh are eclipsed. This is the way by which
they are left even not to be a human, and the palpof their socialization cuts sorry
figure.

The conditions prevailing in prisons are extremeégplorable and sub-human; prisoners
are mal-treated; and above all, police brutalityeigendar§. Jails are overcrowdadA
number of prison buildings are more than hundreary®Ild. They are ill-equipped, ill-
furnished, without ventilation or sanitation, andithw insufficient water supply
arrangements. Increasingly, a large number of geiopindian prisons are not convicts but
people awaiting tridl According to Bureau of Correctional Servicesiténreport covering
12 States and Union Territories, it was found tiedr about 85 per cent of men and near
about 95 per cent of women accused goes for sentlss than 6 months, but they
remained there for more than that. The prison ahtnation continues to be basically
governed by the Prison Act, 1894 which is out dkeddhe situation of changelessness is
made consistent through trained mastery of inedgapite a large number of expert group
reports prescribing reform and innovation, sincedependence There are persistent
impediments to the flow of information to make gasiocially visibl& The governing elites
of free India regard jails, more or less, as theegaing elites of British India did. The state
attaches the low priority to administration of cimal justice, and particularly the aspect of
human rights in such administration.

To act efficiently the severe regimentation and tnodimentary discipline are the natural
resorts and the jailor or warden adopts coercilesrand procedures. The prison monotony
and rough treatment to prisoners creates disasinflusnce and severe deviance and they
remain unfriendly with the society even after tidease from jail after completion of
sentence Deprivation of sexual relationship for a long ¢irreates sexual perversiths
The process of prisonization and adaptation ofioprsub-culture leaves a convict with a
distinct set of values. The extent of internali@atof prison values affects adversely the
extent of social reinstatement into the society'out

Human rights do not recognise who is good and wHiad, rather these are internationally
guarantied, protecting individuals and groups, farcds on the dignity of the human being.
Having rights means that someone holds a clainkegal entittement, and someone else
holds a corresponding duty or legal obligation. sThieans that government and their
agents are accountable to people for fulfillinghsbligations. Many of the civil rights
guaranteed by democratic constitutions, inclusifetie Constitution of India, are
obviously curtailed in the prison when they areused of crimes; viz, right to practice
religion, to be free from racial discriminatiénto communicate freel§; to voté*, to enjoy
privacy as equally as othétsand human rights in the administration of crinhijstice
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has not been perceived as an important issue. Huights seem only of constitutional
rhetoric and politics, and Indian jails remain thétimate ghetto of the criminal justice
system without human right§’ Even if these freedoms and rights exist in psson
regimentation and control deprives much of its Wwoithen a prisoner is not allowed to
attend a place of worship or pilgrimage outsidegtison, or their constructive or creative
ideas, and a jail shares none of the attributgsieécy. In prison, official surveillance has
traditionally been the order of the day. The bddatfof jail is that prisoner start leaving
hope for any change and rather they cease to lagt afothe society. If the true sense of
religion is to regulate the life of a human beimgl dts society in a civilised manner, then
there must be no doubt also about this fact thateitves rehabilitative function by
providing an area within which the prisoner canlaiee its dignity and reassert his
individuality and also its humane duties toward€iety. In our secular democratic
Constitution the freedom of religion is not onlysérined but guaranteed as a fundamental
right. But the prisoner is not allowed to attenplace of worship or pilgrimage even after
not being curtailed by any Sentence. The law réggriitee expression in prisons remains
virtually unchanged. Prison authorities are free¢asor communications and screen out
“reasonably objectionable”, “informatory” or “ sudmsive” articles or publications
blocking important outlet for prisoner’s feelingkfaustration as well as their constructive
and creative idedS The denial of privacy by the official prison saiflance is asserted in
the name of prison security.

Judicial Response
In A. K. Gopalan vs. State of MadF§sit was held that prisoners are non-persons and it
assured that fundamental rights are not availablém by their being incarcerated. The
majority view was that when a person is totally rilggd of his personal liberty under a
procedure established by law, the fundamental sigine not available. This proposition
was changed in some extent in D. B. Patnaik vsteSt& A. P°, and in State of
Maharashtra v. Prabhakaran Pandufatigt conditions of detention cannot denude all the
fundamental rights other than those consistent with fact of detention. The key to
judicial activism can be found in the ruling in Me@ Gandhi vs. Union of Indiathat-
1. The phrase “procedure established by law” in Aeti@l does not mean ‘any
procedure’ laid down in a statute but “reasongblg,and fair” procedure; and
2. The term “law” in Article 21 envisages not any lawt a law which is “right, just
and fair, and not arbitrary, fanciful and oppressiv

This judicial approach has made Article 21 mordess synonymous with the concept of
procedural due process in the U . ANhile thanking to Article 21, Supreme Court in
Sunil Batra v. Delhi Administration (1) held th&tuman rights jurisprudence in India has
a constitutional status and sweep... so thatrttdagna carta may well toll the knell of
human bondage beyond civilized limits”. All aspeofscriminal justice fall under the
umbrella of Articles 14, 19, and 21
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The long pre-trial incarceration of the accusedintggooor ones, creates a heap of them
awaiting trial because there is no one to postfbaithem. The Law Commission in its"77
and 78 reports revealed that the matter of reducing dalay arrears in trial courts is of
“the greatest importance” to which “the highestopty ought to be given. This
‘appalling® problem has jeopardized their personal liberty.e T¢ondition is that
sometimes an under-trial may remain in prison focimlonger than even the maximum
prison sentence if he is convicted for an offeridas adversely affects the rights of the
under-trials who are presumed to be innocent ttipn guilty. Millions of under-trials are
languishing in jails. This also leads to overcrawgdin prisons. Because of incapability to
provide financial security, even persons accused lodilable offence are unable to secure
bail and to remain in prison. Time and again, tlhgpr8me Court has emphasized that
Articles 14, 19 and 21 “are available to prisonasswell as freemen. Prison walls do not
kept out fundamental rigHfs In State of A.P. vs. Challa Ramkrishna Refdy was held
that, “a prisoner, be he a convict or under-triabhaletenu, does not cease to be a human
being. Even when lodged in the jail, he continuesehjoy all his fundamental rights
including right to life guaranteed to him under t@enstitution. On being convicted of
crime and deprived of their liberty in accordance accordance with the procedure
established by law, prisoners still retain thedesiof constitutional rights”.

The practice of causing physical injury to prisangr the name of maintaining discipline
has exhibited shocking revelations of conditiongriisons. A prisoner also has right to the
integrity of his physical person and mental perfipndundamental rights do not stop at
the prison’s gates, thus no personal harm is tocsuféered by a without affording a
preventive remedy before an impartial, competengilable agency. “The goal of
imprisonment is not only punitive but restoratite, make an offender no offend&t”
Giving discretion to the prison authorities to ilpgunishments like solitary confinement
and putting on bar-fetters should not only be clediebut must be vanished. In Sunil Batra
() the petitioner, sentenced to death on chargewfder and robbery, was being kept in
solitary confinement pending his appeal beforeHiigh Court. He filed a petition under
Article 32 before Supreme Court. The honourabler&up Court emphasized that “Article
21 means that law must be right, just and fair, aotarbitrary, fanciful or oppressive.
Otherwise it would be no procedure at all and ggpirements of Article 21 would not be
satisfied. If it is arbitrary it would be violaticof Article 14”.

The resort to the oppressive measures to curbigabliteliefs could not be permitt€dThe
prisoners condemned to death sentence cannot heirksplitary confinement and this
practice is highly insulting to being a human, hessaa person under death sentence is held
in jail custody so that he is available for the mx@®n of death sentence when the time
comes. No punitive detention can be imposed upanhblyi jail authorities except for prison
offences he is not to be detained in solitary cmrfient as it will amount to imposing
punishment for the same offence more than oncehvhculd be violation of Article
20(2Y°. It is only when a person is under an executabigesice of death, i.e., when the



Page72 Manobhaw Kausk

sentence of death has become final and conclusigesdich cannot be avoided by any
judicial or constitutional procedure, that he maykiept in solitary confinement.

Current Position of Prisoners in India

The human rights enshrined under Constitution dfdrand the judicial declarations are
not able to change the disgusting scenario of mgds and prisoners are there to tolerate
the hardships of rude sub-human treatments. Thesomme is that there is no proper
allocation of budget on prison expenditifesubject of prisons do not find a place in the
planned development of a country. Development dops and correctional services
remain divorced from the national development psec&he Planning Commission, 1978
did not tried for prisons’ betterment. The custbdieath cases are near about 14,500 in
number before National Human Rights Commissiothytears from 2001 to 20¥0The
prisoners have no right to vote; while Article 3@i&es the constitutional right to vote to
all citizens of or above 18 years of age; but SmereCourt of India took the notice of
Section 62(5) of Representation of Peoples Act61%nd held that the prisoners have no
right to voté®. But it plays not fair if on the other hand crirais are allowed to be elected
for the Parliament or State assemblies. Moreouer1999, a draft Model Prisons
Management (The Prison Administration and Treatnm@nPrisoners Bill- 1998) was
proposed to replace out of date Prison Act, 1884 jths yet to be passed. That is to say
that State is not interested to reform the archsirmicture of prisons and prison
administration. The Model Prison Manual (2003) @ a satisfactory answer. The prisons
has to be appeased with a poor expenditure onhheale, on the other hand thousand of
cases of tuberculosis and AIDS/ HIV are there m phisons. Police and jail authorities’
rampant torture are still in vogtie

Conclusion

A criminal also has human rights and human rigi¢stalks of no value without having
any right or freedom as the most basic rights ageidom make a person worthless by their
absence. Reform is also an objective of punishmafet.should not torture the criminal
bodily, rather they should be treated and this &ryuld be the objective of institution of
imprisonment. A criminal is a socially diseasedsper and the idea of imprisonment
should be to derive the knowledge to improve thermsome special cases, the Supreme
Court has lamented on the tendency of continuirgetain persons as criminal lunatics for
long period even after they have become sane. T$tevald be an adequate number of
institutions for looking after the mentally sickrpens and the practice of sending lunatics
or persons of unsound mind to jail for safe custisdyot desirable, because jail is hardly a
place for treating such perséhdFurther, probation, as far as possible, is theebaay to
rehabilitate them and it is more economitdhan the prison administration, because
prisonization proves to be a parallel cultural castt to the socialization. The realities of
prisons prove the prisons to be a lab to inventtitéhesis of the norms and behaviours of
the normal society. There is a gross violation winan rights of prisoners as well as the
society going to attend the person who is to reftgm the jail.
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Consumer Rights and their Protection: An Overview vith
Human Rights Concern

Gaurav Gupta*
Anand Kumar Singh**

Introduction

In today’s globalizing and liberalized society, f@ation of the individual consumer

assumes greater significance and protecting humignityl becomes an important

cornerstone, especially against multinational cafpons and big business monopolies.
Consumer protection is often associated with efficiand effective implementation of

regulatory laws in a democratic set-up. The stdagspa major role as the protector of
citizens’ consumer rights. Traditions in ancierdignconsist of many instances where the
state/ruler was made aware of his responsibilityatds the well-being of his people and
their rights in no uncertain terms. Today, it ie tesponsibility of the government to revisit
these texts (Gita, Yajurveda, Mahabharata, Arthetstipand take inspiration from them

and redefine them to suit the context of consunefane and human development.

The human development experts emphasize a peoplgeceodel and doctrine of human
rights with an emphasis on individual prosperitgnbur and dignity, which can serve as
the basis for a discussion on consumer rights asmhuights. Policy makers all over the
world have emphasized the fact that materialistieetbpment tends to neglect the basics
of ‘human’ development. Amartya Sen rightly obserteat, ‘Development is essentially
the expansion of human freedoms. These expandedrhireedoms enhance the capacity
of each individual to fully lead the kind of lifdv& values by ensuring the environmental
condition necessary to realise personal choicesoppdrtunities.” The phrase “consumer
rights” is thrown around rather freely these ddyg, what are consumer rights? Are they
written down somewhere? Where do they come fromatWhthe human rights approach
to consumer rights? To know the answer of thesstoures we must observe the concept of
consumerism, its need, their protection and diffeepproaches and dimensions of it.

Consumerism: Conceptual Consideration

According to McMillan Dictionary (1985) Consumerism is concerned with protecting
consumers from all organizations with which thei®e exchanged relationship. It
encompasses the set of activities of governmenindss, independent organizations and
concerned consumers that are designed to protecrights of consumeisin the good
olden days the principle dfCaveat emptdr which meant buyer beware governed the
relationship between seller and the buyer. In theoé open markets buyer and seller came

* Assistant Professor (Law), Jagran School of Law, Padun, Uttarakhand.
**Assistant Professor (Law), Jagran School of La®ehradun, Uttarakhand.
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face to face, seller exhibited his goods, and bulgeroughly examined them and then
purchased them. It was assumed that he would usaral and skill while entering into
transaction. The maxim relieved the seller of thégation to make disclosure about the
guality of the product. In addition, the persorelation between the buyer and the seller
was one of the major factors in their relationst Bith the growth of trade and its
globalization the rule no more holds true. It iswimpossible for the buyer to examine the
goods before hand and most of the transactionsareluded by correspondence. Further
on account of complex structure of the modern gpitds only the producer / seller who
can assure the quality of goods. With manufactuaictgvity becoming more organized, the
producers / sellers are becoming stronger and m@&anvhereas the buyers are still weak
and unorganised. In the age of revolutionized imfation technology and with the
emergence of e-commerce related innovations theucoers are further deprived to a great
extent. As a result buyer is being misled, dupeatideteived day in and day out. Mahatma
Gandhi, the father of nation, attached great ingrar¢ to what he described as tpedr
consumel, who according to him should be the principal &igeiary of the consumer
movement. He said:A’' Consumer is the most important visitor on oumpises. He is not
dependent on us we are on him. He is not an inpdion to our work; he is the purpose of
it."

Law: For the Protection of Consumer Rights

Consumer rights and consumer protection law prevaleay for individuals to fight back
against abusive business practices. These lawdesigned to hold sellers of goods and
services accountable when they seek to profit kjngaadvantage of a consumer’s lack of
information or bargaining power. Some conduct asld by consumer rights laws is
simply unfair, while other conduct can be descriladoutright fraud. Consumer rights
laws exist at the federal and state level. Theyeaferced by government agencies, offices
of attorneys general, and through individual arsg€laction lawsuits filed by victims.

Background: International Consumer Rights Movement

History of protection of Consumer’s rights by laashong been recognised dating back to
1824. Every year the 15th of March is observedhes World Consumer Rights Day
because on that day in 1962 President John F. Kignat U.S. called upon the U.S.
Congress to accord its approval to the ConsuméoBRights. They are:

1) Right to Choice

2) Right to Information

3) Right to Safety and

4) Right to be Heard.

President Gerald R. Ford added one more rightight to consumer education. Further
other rights such as right to healthy environmemt aght to basic needs (Food, Clothing
and Shelter) were added. In India we have recesttiyted celebrating 24th December
every year as the National Consumer Rights Daythénhistory of the development of
consumer policy, April 9, 1985 is a very signifitadate for it was on that day that the
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General Assembly of the United Nations adoptedt @fsgeneral guidelines for consumer

protection and the Secretary General of the UnNetions was authorised to persuade

member countries to adopt these guidelines thropglicy changes or law. These

guidelines constitute a comprehensive policy fraorvoutlining what governments need

to do to promote consumer protection. These guidslfor consumer protection have the

following objectives:

a) To assist countries in achieving or maintainingop@ge protection for their population
as consumers;

b) To facilitate production and distribution patterasponsive to the needs and desires of
consumers;

c) To encourage high levels of ethic al conduct farsthengaged in the production and
distribution of goods and services to consumers;

d) To assist countries in curbing abusive businesstipes by all enterprises at the
national and international levels which adverséigc consumers;

e) To facilitate the development of independent coresugnoups;

f) To further international cooperation in the fieldconsumer protection;

g) To encourage the development of market conditiohglvprovide consumers with
greater choice at lower prices;

h) To promote sustainable consumption.

Though not legally binding, the guidelines proviae internationally recognised set of
basic objectives particularly for governments ofvaleping and newly independent

countries for structuring and strengthening theamsumer protection policies and

legislations. These guidelines were adopted reeommithat consumers often face
imbalances in economic terms, educational levets lzargaining power and bearing in

mind that consumers should have the right of acttessn hazardous products as well as
the importance of promoting just, equitable andtaoable economic and social

development. These U.N. guidelines for Consumerteletion can assist in the

identification of priorities particularly in theght of emerging trends in a globalised and
liberalised world economy.

The U.N. guidelines were never intended to be &cstiocument and required to be
revisited in the changed social, political and exoit circumstances. On reexamination of
U.N. guidelines in 1999sustainable consumptidbmvas also included in the list which is
certainly an important step in this direction. lbwld perhaps be apt to highlight that long
back Mahatma Gandhi said thahé rich must live more simply so that the poor may
simply live" There cannot be a better expression champiotiiegcause of sustainable
consumption. It may not be out of place to mentiwat the increased internationalisation
of cooperation is also a part of the globalisativacess. Rules adopted for corporations
trading in OECD countries for the protection of theerests of consumers can now also be
applied to their conduct for the protection of theerests of the consumers in non-OECD
countries. A new investment guideline from the OE§H2IIs out principles to be applied
by multinational corporations dealing with consusefhe Guidelines, which deal with
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fair business, marketing and advertising practaesvell as safety and quality of goods
and services lend themselves to consumer monit@inycampaigning. Possibilities for
action include twinning arrangements in which gdmm non- OECD countries work

with groups from the home countries of multinatior@rporations to hold them

accountable for failure to adhere to the Guidelines

Consumer Protection in India®

Due to the efforts taken by the UN, the consumewenment succeeded in bringing
pressure on business firms as well as governmerdsrtect business conduct which may
be unfair and against the interests of consumdes@g. A major step taken in 1986 by the
Indian government was the enactment of the Consu®netection Act 1986, popularly
known as COPRA. In order to protect the consurfrera exploitation and to save them
from adulterated and substandard goods and ddfismmvices the Consumer Protection
Act came into force on 15 April, 1986 and it applie the whole of the India except the
State of Jammu and Kashmir. india has been obggr@éh December as the national
consumers' day. It was on this day the Indian &aent enacted the Consumer Protection
Act, 1986. India is one of the countries that haxelusive courts for consumer redessal.
However, the consumer redressal process is becoonimipersome, expensive and time
consuming. The object and reasons for passinggilieast are in short as follofvs

a) The rights of consumers are to be protected agmasketing of goods which are
hazardous to life and property.

b) The rights of consumers are to be informed to tldrmut the quality, quantity,
potency, purity, standard and price of the goodsreg unfair trade practices.

c) The rights are to be assured, wherever possibtesado an authority of goods at
competitive prices.

d) The rights are to be heard and to be assured sththaonsumers' interests receive
door consideration at appropriate forum.

e) The rights for redressal against unfair trade jrastor unfair exploitation of
consumers are to be provided.

f) The right to consumer education is also to be piexii these objects are promoted
and protected by the consumer protection counciéatre and at the state level. to
provide speedy and simple redressal to consumeuutgis aquasi judicial
machinery has been set up at the district levemknas District Forum, State
Commission at state level and National Commissioceatral level. Besides the
Consumer Protection Act, 1986 there are many pimvisand Acts available to
protect the consumers in India. In the followingatiurse, we intend to discuss the
important of those provisions and Acts which aredtly relevant for the present
study.

The Constitutional Perspective

The Constitution of India in Articles 38, 39, 43,416 and 47 provides that the state shall
strive to secure a social order for the promotibwelfare of the people; it shall direct its
policies in such a way that operation of economysteam does not result in the
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concentration of wealth and means of productiothtocommon detriment, it shall make
provision for securing just and humane conditiofisvork and for maternity relief; it
should endeavor to build an economic organizatioritoomake suitable legislation to
ensure a decent standard of life to all the workel® constitute the bulk of the
consumers; it should promote educational and ecanadmierests of schedule castes,
scheduled tribes and other weaker sections ardhit also raise the level of nutrition and
standard of living and to improve public health.

Article 46 of the Indian constitution provides thstate shall endeavor to protect the
economic interest of the weaker section of its pefpan and also protect them from social
injustice and all forms of exploitation which meaaiskinds of harassments and frauds in
the market place. This also includes people shdigdentitied to unadulterated stuff
injurious to public health and safety. This prifei@mmply reflects the inclusion of the
philosophy of the concept of consumerism in artddeof the Indian Constitution.

The Indian Penal Code, 1860

It is the foremost penal law of the country whidntains the substantive law of crime. It
caters to the needs of the consumer in some maHoerever, sections 264 to 267 of the
Indian penal code relate to fraudulent use of falseument for weighing, fraudulent use
of false weight and measures, anyone in possessfoffalse weight or measure
respectively. The penal code further provides emsti269 to 271 on spreading of
infections and in sections 272 to 276 on adultenadf food or drink, adulteration of drugs,
sale of adulterated drugs and sale of drugs aleaadit drug or preparation are punishable
with imprisonment or with both.

The Dangerous Drugs Act, 1930

In the area of drugs control the Dangerous drugg A830 is an important central
legislation which empowers the central governmertantrol certain operations relating to
dangerous drugs. It further empowers to increade@mder uniform penalties for offences
relating to operations of dangerous act.

The Sale of Goods Act, 1930

Some spirit of concept of consumerism is also euide the Sale of Goods Act, 1930.
Before this enactment the situation was uncertaith wegard to “sale of goods or
movables, the law on the subject was not only umifthroughout British India but was
also outside the limits of the original jurisdiatiof the high court, extremely uncertain in
its application.”

The Sale of Goods Act contains the spirit of theoept of consumer protection in several
provisions in several provisions which include caat of sale, conditions and warranties
in the sale, transfer of property between sellel lamyer, duties of seller and buyers, right
of unpaid sellers against the goods and suithtobteach of the contract.
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The Drugs and Cosmetics Act, 1940

In order to defend the cause of consumer in tha afarugs and cosmetic industries in
India, Drugs and cosmetic act of 1940 was enades g0 regulate the airport, distribution
and sale of drugs. In pursuance to the recommeandatihe pharmaceutical enquiry
committee appointed by the Government of India, dnegs and cosmetics act, 1940
empowers the central government to control the rebure of drugs, to appoint
inspectors for inspecting manufacturing premiseas taking samples of drugs, to appoint
government analysts to whom samples drawn by swggectors could be sent for analysis
and to issue the state government for carryinganipof the provisions of the Act.

The Drugs (Control) Act, 1950

In 1950 the Drugs (Control) Act was passed whico @rovides for the control of the sale,
supply and distribution of drugs. This Act brieftyovides for fixing of maximum prices
and maximum quantities which may be held or sodshegal limitation on quantity which
may be possessed at any one time, duty to deataegsion of excess stocks, marking of
prices and exhibiting list of prices and stocks.

The Industries (Development and Regulation) Act, 1%1

Industries (Development and Regulation) Act, 195another example on the part of the
union government to make some attempts in impleimgnihe objectives of consumerism.

The act provides for the development and regulatiofi certain industries. The Act

specifically deals with the central government’svpoto control supply, distributing price

etc of certain articles.

The Indian Standards Institutions (Certification Marks) Act, 1952

The Act provides for the standardization and maylah goods which is a prerequisite to
the establishment of a healthy trade and to comfaanerably with the established makes
of foreign products. The Act has been amended &1 Ehd 1976 to make more effective
in order to achieve its objectives.

The Drugs and Magic Remedies (Objectionable Adverdiements) Act, 1954

The Act in brief provides for prohibition of advisement of certain drugs for treatment of
certain diseases and disorders. It further impase® on misleading advertisements
relating to drugs, magic remedies for treatment r@gdlation of certain advertisements of
Indian imports and exports. There is also providion punishment for those guilty of
contravention of the law.

The Prevention of Food Adulteration Act, 1954

The Act, keeping in view the menace of adulterationthe society and to make the
machinery provided under it more effective to cutie increasing tendencies in
adulteration, was amended in 1964. The amendmeowides that for the proper
enforcement of the provision of the Act that theitca&l government also should have
power to appoint food inspectors.
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The Monopolies and Restrictive Trade Practices Act1969

The one of the most important steps taken by cegéngernment to protect the interest of
consuming public is the enactment of the monopalret restrictive Trade practices Act of

1969.the object of this Act is to provide that thgeration of economic system does not
result in the concentration of economic power tonown detriment. It also provides for

controlling the monopolies and prohibition of moobstic and restrictive trade practices.

The Code of Criminal Procedure, 1973

Nevertheless, the criminal laws of the country dotgrt the consumer in some degree or
so. In this regard section 153 of the code empowestation- house officer of a police

station without warrant to enter any place withie timits of such station for the purpose
of inspecting or searching for any weights or measwr instruments for weighing, used

or kept and whenever there is reason to believeithauch place weights, measures or
instruments for weighing or false.

Rights Available to a Consumer

Consumer rights are generally a reference to a lwddaw that pertains to things the
producers of goods must do to protect customera fiarm. These laws have come into
existence through a series of legal disputes, ave been shaped by the results of those
cases. In a few instances, some states have gatodified regulations that they refer to as
“consumer rights” laws, but this is not yet the amdy practice, and even these
codifications may not cover all of the principldést are generally considered “consumer
rights.”

Right to Safety

One of the most widely accepted basic consumetsrightheright to safety In other
words, consumers should be able to assume thardldeicts they buy are reasonably safe
for their intended purpose when used as directerfeddive safety equipment in cars,
excessively flammable home products, and dangaoyssare a few examples of products
that were found to be unreasonably safe and hedpagde the body of law creating this
right. Through decisions holding the makers antésebf these products liable for injuries
resulting from their dangerous designs, this “fighgainst unsafe products has been
discerned.

Right to be Informed

Another commonly agreed upon right is tight to be informed This means the right of
the consumer to have sufficient information to vieiglternatives and to protect the
consumer from false and misleading claims in adsiag and labeling practices. This is
particularly relevant to products like medicati@mal health care devices. Knowing exactly
what the chemicals one puts into their body cowdsdcritical to allowing the consumers
to make an informed decision and allowing consurteetsarm themselves through the use
of a product about which they were not properlpinfed led to lawsuits that created this
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“right.” Truth in advertising and laws against uinfeompetition lend to the legal substance
of this right.

Right to Choose

A third right is theright to choose This means having competing goods and servias th
offer alternatives in terms of price, quality, asetvice. This is one area of the consumer
rights in which there are significant statutoryysimons in the form of anti-trust and unfair
competition laws. Examples of legal actions thdtttethis right include the breakup of the
Bell telecommunications monopoly, anti-trust acsicagainst companies like Microsoft,
and so forth.

Right to be heard

Another increasingly recognized right is thght to be heard This means an assurance
that government will take heed of the concerns afisamers and will protect those
interests through wisely enacted statutes and asingitive regulations. This is more of a
politically crafted right than one that has evolwhdough litigation, as politicians who
have not paid attention to the desires of consurhave found themselves with waning
support from constituents. One strong example isfrilght in action has been the rise of
alternatively fueled cars. After years of allowiagtomakers to continue manufacturing
inefficient and environmentally damaging vehiclesters began applying political
pressure for more efficient or alternatively fueleshicles as gas prices began to rise. The
result was statutory and regulatory pressure applie automakers requiring the
development of more fuel efficient technologiegelihybrids, electric, and natural gas
vehicles. While this is still an area in flux, 8 an example of the right to be heard in
action.

Right to Redress

This right means right to seek redressal againgP4J®r unscrupulous exploitation of

consumers. It also includes right to fair settlemeh the genuine grievances of the

consumer. Consumers must make complaint for theuime grievances. Many a times,

their complaint may be of small value but its impan the society, as a whole, may be

very large. The key aspects are:

* The right to be compensated for misrepresentasiooddy goods or unsatisfactory
services.

* The responsibility to fight for the quality thatahd be provided.

* To complaint effectively and refusing to acceptddhoworkmanship.

The right to seek redress is set out in the Preamabthe Constitution of India, wherein it
has been declared that people has the right teestar justice, social, economic and
political and equality of opportunity.

Right to Consumer Education
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This right contains the provision to acquire knatge and skills needed to make informed,

confident choices about goods and services, whilagbaware of basic consumer rights

and responsibilities and how to act on them.

» The right to acquire the knowledge and skills neagsto be an informed consumer.

* The responsibility to take advantage of consumepodpnities. Take action by
attending seminars and workshops, work to ensunewoer education takes place in
schools.

Consumer awareness and education is meant to ehsitiithe consumers have easy access
to the knowledge and skills to be an informed camsu Thus, the right to consumer
education envisages the right to knowledge andsskieeded for taking actions to
influence factors, which affect consumers’ decision

There is no legal framework establishing the righttonsumer education nor are there
guarantees in the Constitution. The Union and gjat@rnments, however, have accepted
the introduction of consumer education in schoaticulum and progress has been made
in some states. Furthermore, the Government ofajnttirough the Consumer Welfare
Fund (CWF), supports consumer educational prograsnmdertaken by consumer groups
or state governments. The Consumer Club schemeaunashed in the year 2002, with
funding from Consumer Welfare Fund, has the objectd educate children about the
rights of the consumers, protection of their rightéxd to strengthen the consumer
movement in the country. The media has also beaying an important role in this
context. Consumer education faces the universdl@mo of matching limited resources
against an infinite need. Moreover, in a large ¢ogutike India, with multiplicity of
languages, the problem is of larger dimensions.

Right to Basic Needs
All consumers have the right to basic goods andices such as adequate food, drinking
water, shelter, clothing, health care, electrieityl education. These rights lay a foundation
to lead a life with dignity and, therefore, given@aning to citizen's rights. The key aspects
are as follows:

* The right to basic goods and services, which guaeasurvival.

* The responsibility to use these goods and serappsopriately.

* To take action to ensure that basic needs aresieill
The following eight needs constitute the inalieeabght to basic needs: food; clothing;
healthcare; drinking water and sanitation; shekglycation; energy; and transportation.
Basic needs are important for everyone's survirdl @cess to a decent standard of life.
This is more important for a country like India, iasfhhas a history of the systematic denial
of access to basic needs and services to the myagbits people.

Right to a Healthy Environment
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To live and work in an environment, which is noneitening to the well-being of present
and future generations. The right contains the@¥fdlg elements:
* The right to live and work in an environment that rieither threatening nor
dangerous and which permits a life of dignity arellseeing.
* The responsibility to minimize environmental damaigeugh careful choice and
use of consumer goods and services.
» Toreduce waste, reuse products and to recycle evieeipossible.

The United Nations’ Guidelines contain governmenisich in partnership with business
and relevant organisations of civil society, shodk&lelop and implement strategies to
promote sustainable consumption through a mix di€igs that could include regulations;
economic and social instruments; sectoral polialesuch areas as land use, transport,
energy and housing; information programmes to rasereness of the impact of
consumption patterns; removal of subsidies thatmpte unsustainable patterns of
consumption and production; and promotion of sespacific environmental-
management best practices.

As far as the issue of a healthy environment isceomed, Article 21 of the Indian
Constitution requires the State, inter alia, ta@cblife, which is construed as including the
right to a healthy and safe environment. A healithg safe environment is inalienably
linked with sustainability and promotion of sustife consumption. Moreover, the
Directive Principles of State Policy direct thetstto endeavor to protect and improve the
environment, forests and wild life. Consumer protecin India thus has dual dimensions.
It first has to ensure availability and access @sit needs of life to one section of the
society; on the other hand, those with the purclyapower need to be protected against
violation of their other rights. The consumer pglghould strive to cover and address the
interests of both the have-nots and haves.

If you believe that one of these “rights” has be@tated and you have been harmed as a
result, you may wish to speak to a legal represgrtayou might have a cause of action
for harm caused by a violation of your consumehtdgand, if you have suffered harm,
there is also a chance others have. Even if yodiviolual harm is not that great, the
cumulative effect of the harm against the entinesconer base may be staggering. Thus, if
you are able to initiate a class action suit, yay e able to effect real change and help
prevent others from harm.

Consumer Right: Human Right Perspectivé

Human rights are the basis on which civil societyves towards an advanced state of
social development. At every juncture the pres@madnd protection of human rights is a
prime concern of a modern society. With the passaigéme, new rights have been
included in the widening scope of human rights nsuege justice and personal freedom.
Today, the citizen is also armed with a set of comesr rights, which are a strong contender
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for inclusion within the scope of human rights. daity, there is no dichotomy between
citizens and consumers, since consumers as memibeirsl society have obligations and
responsibilities, besides having a set of righscustomer is the most important visitor on
our premises. He is not dependent on us, we arendept on him. He is not an
interruption in our work, he is the purpose oHe is not an outsider in our business, he is
a part of it. We are not doing him a favour by segvhim. He is doing us a favour by
giving us an opportunity to do so.” It was Mahati@andhi who rightly defined a
consumer thus, well before the rise of any consumevement. Gandhi ji placed the
consumer right at the centre of a business sethys, underscoring the popular saying,
‘consumer is king'.

The origins of the consumer movement, as it is ypdan be attributed to John F.
Kennedy, the US President who equated the righthefcommon American consumer
with the national interest of the country. In hiegdential address on 15 March 1962,
Kennedy underlined the importance of the consumehé marketplace: ‘If a consumer is
offered inferior products, if prices are exorbitaifitdrugs are unsafe or worthless, if the
consumer is unable to choose on an informed khes,his dollar is wasted, his health and
safety may be threatened, and national interefrsuif

The modern consumer movement also owes its sutzélss pioneer American consumer
activist Ralph Nader, whose leadership, resourneid, and sheer persistence changed the
equation between the consumer and the providegearls and services. He has been at the
forefront of scores of progressive campaigns dutfregpast few decades.

Who is a consumer? Irrespective of who or whereame we are all consumers. More and
more, what is defining consumers is the way thaysame. Consumer rights are a popular
concept in our increasingly consumerism driven edgciThe conflict of interest between
consumers and the business organizations havedftihieeframing of consumer rights and
laws, despite which malpractices continue to oceuen while constant efforts are on to
protect the interests of both buyers and selleth thie help of a legal system which has
evolved as a result of the consumer movement. Téement has gained momentum in
India during the last few years, and today it i®r@e to reckon with. Thus, it is the right
time to recognize and accept the hypothesis thaguwoer rights fall within the purview of
human rights.

All people are entitled to some basic and natuigtits which help them in having a
purposeful existence in the world. These basictsigfave been defined as human rights
and have become the backbone of social life. Etpimea of these rights is the
fundamental principle and equal dignity of all mars stem out of this as the universal
application. Each person across the world is boiith vibasic human rights and
responsibilities. The rights of individuals arelieaable in practice and do not overlap in
an ideal society. They work smoothly so that thieneo cause for friction. During the last
few decades, consumer rights have gained increasgindgficance all over the world. This
has happened in the background of the growing itapoe of human rights. The concept
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of human rights has broadened since its inceptionl948 through the Universal
Declaration of Human Rights (UDHR). Over the lastfdecades it has evolved to include
within its ambit, civil and political rights (ICCPR966), economic, social and cultural
rights (ICESCR 1966), convention on the rightshaf thild (CRC 1989), right to eliminate
racial discrimination (1965), convention eliminatimll forms of discrimination against
women (CEDAW 1979), protection against torture @Q8The time is ripe in this
broadening ambit of human rights to include ‘consunghts’ in it.

We would like to narrate two case studies whichdslight on the importance of having
consumer rights as human rights. Thist incident occurred in 2000, and it involved my
buying a branded geyser by a well known manufacturbe geyser with proper ISI
marking and guarantee burst immediately after llagitan, fortunately averting a fatal
accident. The manufacturer and dealer, by sellidgfactive product violated my right to
life. The risk to my life and family, and even tladtthe electrician was a clear violation of
human rights. The Bureau of Indian Standards, thte sagency which allowed its ISI
stamp on the product which influenced my decismibuy it, was equally responsible for
the accident that violated the human rights of miagyviduals like myself. Thesecond
incident happened in 2004 and involved a giantctete company. Their high-handed
attitude towards an ordinary customer was an eys@p My phone was disconnected by
the company stating that the monthly bill was natdpin time. However, | had not
received the bill on time. The abrupt disconnectibmy phone caused me serious trouble
and trauma, both professionally and personally. iMgrnet was also disconnected. The
worst blow was the recorded message received bygalhers who tried to contact me over
the phone. The message said, ‘The phone has bsmndected due to non-payment of the
bill." This violated my right to human dignity, wth is an essential part of human rights. In
both these instances the state apparatus came sdnas protector and ensured that my
grievances were addressed, and the opposing paréss made to pay a penalty and
compensation for the mental trauma and financid taused to a consumer.

The protection given to me as a consumer was gdes&ibcause of the Consumer
Protection Act 1986 (CPA). This act, which is knows the Magna Carta of Indian
consumers, recognizes eight basic rights, namieyright to safety, right to information,
right to choice, right to representation, rightréalress, right to consumer education, right
to basic needs and right to healthy and sustainedomment. The last two rights were not
a part of CPA 1986, but added through various ammemtls. The protection of these rights
is the responsibility of the Ministry of Family Wate and the Ministry of Environment
and Forests.

In conformity with UN Guidelines for Consumer Pretien of 1985, the Government of

India, through CPA 1986, has provided for a thiee+hechanism of consumer grievance
redress agencies. There are advisory bodies knewheaConsumer Protection Councils,
which advise the government at all three levelmelg district, state and national. Besides,
there are adjudicatory bodies which look into consugrievances and provide judgements



Journal of Legal Studies, ISSN 2321-1059, Vol. 3sue 2, July 2015 Page87

on disputes and protect consumer rights. This ttieeejudicial system operating at
district, state and national level, makes it easycbnsumers to register their grievances at
these forums as the procedures involved are siapieconsumer friendly. Professional
help is not required to file a complaint or to foll it through the various stages. My
experience in both the above cases was not a cHkeluat it was a great learning
experience.

Besides the CPA 1986, there are several legisktimmegulate business activities, thereby
protecting consumer interests, these are: DrugsGusinetics Act 1940; Emblems and
Names Act 1950; Drugs and Magic Remedies Act 19B8revention of Food and
Adulteration Act 1954; Prize Competition Act 1958ection 58 Companies Act 1956;
Young Persons Harmful Publication Act 1956; Tradd derchandise Marks Act 1958;
Monopolies and Restrictive Trade Practices Act 1¥8&e Chits and Money Circulation
Schemes Banning Act 1978; Indecent RepresentafioVamen Prohibition Act 1986;
Motor Vehicles Act 1988; Infant Milk Substitute, éding Bottles and Infant Foods
Regulation of Production, Supply and DistributiontA992 and Amendment Act 2002;
Pre-natal Diagnostic Techniques Act 1994; Trandptaon of Human Organs Act 1994;
Cable Television Networks Regulation Act 1995; Fagafety and Standards Act 2005;
Protection Against Domestic Violence Act 2005; Righinformation Act 2005.

There are various regulatory authorities whoseatje is to protect consumer interests in
areas such as: Insurance Regulatory Developmenhofty; Telecom Regulatory
Authority of India; Securities and Exchange Boafdlmdia; Reserve Bank of India;
Medical Council of India; Chief Vigilance Commissigr; Banking Ombudsmen; Lok
Ayuktas. Industry has also evolved a mechanisnetifregulation. Agencies such as the
Advertising Standards Council of India (ASCI), Adiising Agencies Association of India
(AAA) are a few examples.

During the last few decades, consumer rights haieed increasing significance all over
the world. This has happened in the backgrounda@#igng importance of human rights. In
the US, the protection of consumer interests isiusby various regulations carried out
by various commissions. The Federal Trade CommisgBTC) prevents unfair
competition and regulates trade; the US Food andgyBdministration (FDA) regulates
food and drugs; Federal Communications Commissie@C) regulates all radio and
interstate cable, phone, and satellite communicati&air Credit Reporting Act (FRCA)
regulates the collection, dissemination, and useoasumer credit information; Fair Debt
Collection Practices Act (FDCPA) eliminates abusieensumer practices to ensure
fairness. These are a few examples.

Conclusion

The contemporary era is marked as the era of caarsurbo country can knowingly or
unknowingly disregard the interest of the consum@&tss can be argued on the basis of
fast enactment of consumer protection laws in alratbpart of the world. Apart from the
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consumer protection laws in developed world, weladind the accelerated rate of
lawmaking for consumers in developing countriese likhailand, Sri Lanka, Korea,
Mongolia, Philippines, Mauritius, China, Taiwan, péé¢ Indonesia, Malaysia and other
countries. India is not an exception to this riilke Consumer Protection Act, 1986, is one
of the examples that is to be treated as a milestonthe history of socio-economic
legislation to protect the interests of the consgnie India. Besides the CPA 1986, there
are several legislations to regulate businessiaesiythereby protecting consumer interests
but no amount of written legislation and acts cestgrt consumer interests unless they are
implemented in letter and spirit.

The acts would be meaningless if not followed kyoacon the part of regulatory agencies.
In fact, all theories such as the theory of justidghts, equality, democracy and
development reflect the principle of fairness anotgrtion of human dignity in a society.
This is also the aim and objective of consumertsigiithus consumer rights serve as the
foundation of human rights. On a closer look, consurights and human rights act as the
two sides of the same coin. Consumer rights arategral part of human rights and vice
versa. The fine division between them occurs amlgxpression, and might be traced to the
perceived split between a citizen and a consumedet$tanding that these sets of different
rights are an extension of each other makes iee&sidefine and understand the inherent
cohesion between them. For all practical purposesyan rights and consumer rights are
intertwined.
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Domestic Help Sector: Issues of Respect and Dignity Human
Right's Perspective

Prerna Gulati*

Introduction

Who are domestic workers? Are they the slaves ofcountry or the laborers? Do they

don’t require respect and dignity if they are warkior their necessities? They are entitled
to get respect and dignity at their workplace. Thayst have appropriate working

conditions and also they must be provided with ob@emefits according to law.

Domestic help is the person who works for othedadeholds. There is a large variety of
work for them, eg, cleaning utensils, cleaning tdofs, making food, babysitting,
gardening, ironing, laundary etc. even after d@ngriety for work, they are not paid with
a good wage. The time is also not fixed for themeyfwork morning to evening and also
without any leave and benefits. The conditions dabg them are rigorous throughout
history.

With the tremendous growth in the domestic helpgaed has led to the trafficking and
exploitation of millions of people including malédemales and especially children. Most
of the domestic workers are from the marginalizectiens of society and also most of
them are migrated workers. Over the last few ydahss become a trend to have domestic
helps in the cities. These are although migratechfrural areas to the urban areas as it has
become the necessity in the Metropolitan citiesmBstic work has a long history in India
with both men and women working in other homeseagasts.

Historical background

Domestic work has a long history in India with batlen and women working in others
homes as servants. The affluent had servants; ynosth with loyalty obligation and
patronage bring the salient aspects of this relatipp. Caste defined the hierarchy — lower
castes performed the dirty work of cleaning whiighler caste men cooked. Though
domestic work is not a new phenomenon in Indiagaibnot simply be viewed as an
extension of historical feudal culture where thituaht employed ‘servants’. Both in the
urban and rural contexts, the nature of work antkers have been rapidly changing.

The sector now primarily comprises women domestickers who are not recognized as
workers while their work is undervalued. This isnmarily due to the gendered notion of
housework; value is not ascribed to women’s workhigir homes, and by extension, even
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paid work in other's homes is not given any valueregarded as work. It is also
undervalued because it is often performed by pomggrant women from lower castes. All
these contribute to the inferior states of theirkyboth in their own minds and in sociéty.

Domestic work, however, is still undervalued. ltasked upon as unskilled because most
women have traditionally been considered capabldoofg the work, and the skills they
are taught by other women in the home are percdivdx innate. When paid, therefore,
the work remains undervalued and poorly regulagdcontrast, studies that provide space
for domestic workers to speak often reveal thelrebén the dignity of their hard work,
and, as such, it warrants recognition and respettalls for regulatiof.

Domestic service, or the employment of people fages in their employer's residence,
was sometimes simply called "service". It evolvatbia hierarchical system in various
countries at various times. Prior to the labouomaf of the 20th century, servants, and
workers in general, had no protection in law.

The only real advantage that service provided waes provision of meals and

accommodation, and sometimes clothes, in additiothé modest wage. In Britain this
system peaked towards the close of the Victorian tiie equivalent in the United States
being the Gilded Age. In the course of twentiethtaey movements for labour rights,

women's rights and immigrant rights, the conditiémsed by domestic workers and the
problems specific to their class of employment hearme to the ford.

Working Conditions

No formal contracts ensuring an employer- emplosadationship, lack of organization,
poor bargaining power, no legislative protection amdequate welfare measures with no
provision for weekly holidays, maternity leave drehlth benefits are the some of the keys
that need to be addressed. This lack of regulatiass led to countless violations of
domestic workers’ rights, including working houmnging from 8 to 18 hours and the
absence of any job security. Domestic workers iabdy represent the more marginalized
communities in society. Prejudice and bias rel&besbcial status reflected very strongly at
workplace for many domestic workers. Female domestirkers, especially those who
live in their employer’s home, are vulnerable trusg abusé.

Domestic workers are among the lowest paid workerdia and are paid an amount
which is even below the minimum wage of semi-skilend unskilled workers (NDWM).

In 2008, the wages of women domestic workers wess than the national floor level
minimum wage of 80 rupees per day, both in rura arban areas. Wage rates also vary
by region and type of work, although some of thi@iation may be a result of the
relatively small numbers surveyed. It is strikilgt while qualitative finding indicate that
girls/ women are preferred as child minders andeguoesses, male wages are higher even
in this category. The wages of urban, part timekecs are first of all differentiated by the
board division of work, such as cooking, cleaniagg babysitting, cleaning tasks, which
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are paid between 100-400 rupees per month in 20@8work also includes dusting,

sweeping and mopping, laundry and dishwashing. Whege is tied to the hours that are
spent at this task daily, which vary with frequemndyisits in a day, the size of the house,
and the number of house hold members.

However, since equivalence is difficult, part-tim@rkers may avoid working for large
households. The same or different workers may uakiereach of the cleaning tasks, such
as cooking, childcare and elder care. The retuemshpur of work decline as one moves
from cooking to elder care and then to child caeflecting social and cultural notions of
skill, purity and labour intensity. The wages okliin workers range between 1000 to 4000
rupees per month, depending on the worker’s expegi@and the specific tasks to which
they are assigned. Board, lodging, clothes, andraifticles of daily use are provided. In
looking at the returns to their labour, howevemuwmber of features have to be noted.
Despite the specification of their work, the wokeften must undertake multiple tasks,
though the intensity of their involvement may vafpey are on call twenty-four hours a
day. The basic wage perks, and benefits, suchstéisdebonus, loans, medical costs, and
gifts at life cycle rituals, all differ as a resolt the length of service of the worker and the
personal ties that have formed between them arid e¢hgployers, which is likely to be
closer among live-in, rather than part-time workers

Legislative Perspective
The National Draft Policy on domestic workers asoramended by the task force on
Domestic workers provides a definition of a donestorker as:

“For the purpose of this policy, the “domestic werk means, a person who is employed
for remuneration whether in cash or kind, in anyusehold through any agency or
directly, either on a temporary or permanent pamt¢ or full-time basis to do the
household work, but does not include any membtredfamily of an employer.”

According to Section 2(f) “Domestic Worker” means, a person who is emplofed
remuneration whether in cash or kind, in any hohekl ‘or similar Establishments’
through any agency or directly, either on a tempoca contract basis or permanent, part
time or full time to do the household or allied Ww@nd includes a “Replacement worker”
who is working as a replacement for the main waKer a short and specific period of
time as agreed with the main worker; EXPLANATIONousehold and allied work
includes but is not limited to activities such a®king or a part of it, washing clothes or
utensils, cleaning or dusting of the house, driving caring/nursing of the
children/sick/old/mentally challenged or disabledgons.

In 2010, the National Commission for Women (NCWQ{l lilaafted the "Domestic Workers
Welfare and Social Security Act, 2010" Bill higHiiking the exploitative nature of
domestic work by spurious placement agencies. dires$ed the working conditions of
domestic workers, including their registration, Buyet to be passed.
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"The draft was submitted by NCW, and it was meantdbmestic workers above 18 years
of age. It, however, remains a proposal. If inpiemented, it will bring domestic workers
under the ambit of an organized sector and thghtsi will be safeguarded. In fact, a
similar bill related to placement agencies is geading before the Delhi government,”
said Supreme Court advocate Ravikant, who is aissigient of the NGO, Shakti Vahini.

The draft bill not only defines the rights of ftilne domestic workers but also has
provisions for registering part-time helps and migrdomestic workers. In many of the
recent abuse cases the victims were minors, andilttbearly mandates that no child shall
be employed as a domestic worker, or for any sacidéntal or ancillary work.

Time and again, trial courts have also urged thegonent to make a law to deal with the
issues of domestic workers that will not only pobtthe workers but also safeguard the
employers from getting conned. In 2011, a trialrtbad raised the issue of exploitation of
domestic workers. Additional sessions judge Kanhiau, in her order, had noted that
thousands of complaints of exploitation and abusesweceived every year and most of
them were about unpaid wages, food deprivationi@mgl work hours with verbal, physical
and sexual abuse.

"Many cases are never officially reported, duehte tlomestic workers' confinement in
private homes, lack of information about their tgyand ability of the employer to deport/
relieve them before they can actually seek hehg'jadge had said.

Legal experts say the law enforcement agenciesotamb exploitation without a proper
law. "It is not only about the domestic workersrigeharassed. In many cases, employers
also get harassed by domestic helps. Then theraiddéemen handling their employment,
which leads to human trafficking. All these isseas be addressed if a specific legislation
is enacted," said Pinky Anand, a senior advotate.

Domestic work has enabled many women to enter dheur market and benefit from

economic autonomy. However, this has not translatem gender equality. Worldwide,

household responsibilities and unpaid care workiicoe to pose significant barriers to
women’s labour market participation. On many oamasj ILO has argued the need to
change the idea that care-giving is a private damessponsibility unique to women.

In order to leave behind the assumption that woalene must balance productive work
with family and care responsibilities, we must &stlternative models of maternity,
paternity and masculinity. Hence, what is needea lieconfiguration of the financing of
‘care’ from the current model that relies heavily the households, the women and the
domestic workers, to the state. This can be domeugin measures such as making
available good quality full-day child care espdgidbr the low income population and
facilitating the development of effective policies enable workers to meet demands of
unpaid work (for example, leave policies and wogkiime policies}.
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The large supply of domestic workers in India hasamt a meant a shift of care

responsibilities from women in the households toedhidomestic workers who are a
predominantly female and largely invisible. Thig, itself, did not challenge broader

structural gender inequality. Hence, ILO’s demafmlsdecent work for domestic workers

are two pronged- first and foremost, it calls fecagnition of the rights of domestic

workers for fair terms of employment that are nesldéavourable than those of other
workers; secondly, it calls for the active partatipn of the state and the recognition of the
existence of structural inequality that is perpttday not recognizing the sheer weight of
‘care work’?

Human Rights Perspective

Domestic workers play a critical economic role githyy helping households manage
responsibilities of child care, cooking, and cleaniThey also free up their employers to
participate in the workforce themselves and providee for the industrialized world’s

increasingly aging population. Migrant domestic kays send home billions of dollars in
remittances to developing countries each year,despite their economic contributions,
sending governments have largely ignored protecomterns.

Domestic workers, who often make extraordinary qaa sacrifices to support their
families, have routinely been denied basic probestiguaranteed others workers and are
among the most exploited workers in the world. Gapsegal protections, isolation in
private homes, and social norms that have sanctiergloitation of a “servant” class have
given rise to abuses ranging from endemic labologgpion in which workers toil around
the clock for little or no pay, to trafficking inomestic servitude and slavefy.

In a review of 72 countries’ labor laws, the ILQufal that 40 percent did not guarantee
domestic workers a weekly rest day, and half didlinat hours of work. Many national
child labor laws currently exclude domestic workemseaning employers can employ
young children and make them labor for long hoaftgn at the cost of their education and
health. A Human Rights Watch study in Indonesiantbthat only 1 in 45 child domestic
workers interviewed was attending school.

Many domestic workers are international migrant® whbnfront additional risks posed by
language barriers, precarious immigration statuscessive recruitment fees, and
employers’ confiscation of passports. Human Righegtch investigations across Asia and
the Middle East have documented the failure of mgmyernments to monitor recruitment
agencies that impose heavy debt burdens or to etisatr migrant domestic workers have
access to courts, information about their rights] support services when they face abuse.
Trade unions have begun organizing domestic wotikerscent decades in places such as
South Africa, Hong Kong, and Brazil, but for the shpart the organized labor movement
has been slow to take up domestic workers’ concanubsthe particular risks faced by
children and migrants. The process of negotiatiobaj labor standards on domestic work
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brought together a diverse alliance of domestickemoorganizations, NGOs, and trade
unions working to reverse this dynamitc.

Hired domestic workers ease the burden of indididoauseholds by undertaking

household chores in return for remuneration. Thksténclude the care of children and the
elderly, cooking, driving, cleaning, grocery shampi running errands and taking care of
household pets, particularly in urban areas. Howalespite the benefits this work brings
to individual households, domestic workers are roftet recognized as workers by
society?

Tasks performed by them are not recognized as ‘wdkmestic workers in India
continue to struggle for visibility and recognitiowhile several legislations such as the
Unorganized Social Security Act, 2008, Sexual Harast against Women at Work Place
(Prevention, Prohibition and Redressal) Act, 20d@ Minimum Wages Schedules notified
in various states refer to domestic workers, threreains an absence of comprehensive,
uniformly applicable, national legislation that gamatees fair terms of employment and
decent working conditions. Domestic workers shouddvever be guaranteed the same
terms of employment as enjoyed by other workérs.

Unlike other forms of labour market activity, domeswork takes place in an
unconventional place of work, i.e. the householdin®g public acceptance of a
household as a place of work is a challenge. Imetaaiion of labour laws such as
minimum wages and regularized work hours, whichemsential elements of any kind of
work, also remain a challenge. Such regulatiororapiex because the nature of domestic
work is unique compared to other forms of work. Weztor lacks effective means to
regulate working conditions, for example, througheamlined job descriptions which
could be offered through standard contracts. Furibee, unlike work in a formal setting,
domestic work is not guided by clear and agreedlymtion or output goals. Enforcing
labour laws remains a significant bottleneck. Tikidecause privacy norms do not bode
well with the idea of labour inspectors enteringvate households and ensuring
regulations.

Policymakers, legislative bodies and people needrettbgnize the existence of an
employment relationship in domestic work. Such ewiwould see domestic workers as
not just “helpers” who are “part of the family” bas employed workers entitled to the
rights and dignity that employment brings with it.

Conclusion

Domestic work has enabled many women to enter dheur market and benefit from
economic autonomy. However, this has not translatem gender equality. Worldwide,
household responsibilities and unpaid care workiicoe to pose significant barriers to
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women’s labour market participation. On many oamasj ILO has argued the need to
change the idea that care-giving is a private démessponsibility unique to women.

A greater sense of social co-responsibility mustiéeeloped- first towards a redistribution
of responsibilities between households, the masgket the state, that is a shift toward
society as a whole assuming responsibility forgracess of reproducing the labour force;
and second, towards redistributing reproductivekiumpaid care work between men and
Wom(ﬂl, in line with the change that has alreadgralace regarding productive (paid)
work.

In order to leave behind the assumption that woalene must balance productive work
with family and care responsibilities, we must @&rstalternative models of maternity,
paternity and masculinity. Hence, what is neededa isconfiguration of the financing of
‘care’ from the current model that relies heavily the households, the women and the
domestic workers, to the state. This can be domeugih measures such as making
available good quality full-day child care espdgidbr the low income population and
facilitating the development of effective policies enable workers to meet demands of
unpaid work (for example, leave policies and wogkiime policies).

The large supply of domestic workers in India hasant a meant a shift of care

responsibilities from women in the households toedhidomestic workers who are a
predominantly female and largely invisible. Thig, itself, did not challenge broader

structural gender inequality. Hence, ILO’s demafwlsdecent work for domestic workers

are two pronged- first and foremost, it calls fecagnition of the rights of domestic

workers for fair terms of employment that are nesldavourable than those of other
workers; secondly, it calls for the active partatipn of the state and the recognition of the
existence of structural inequality that is perpttday not recognizing the sheer weight of
‘care work'.
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Street Children- A Vulnerable Group

Vijeta Verma*
Abstract

Children today are the citizens of tomorrow. Theg the future of the nation. Still, in age of
innocence, they are being assaulted. Child sexbate is a crime so common, so hideous and yet,
completely unspoken about within the Indian sociétgia is home to the largest number of
children in the world. Nearly every fifth child the world lives in India. There are about 43 crore
children in the age group of 0-18 years; 16 crohdldren are in the age group of 0-6 years, of this
there are 8.5 crore males and 7.88 crore femaleshé age group of 6-18 years, there are about 27
crore children. It is estimated that about 40 pentof children are in difficult circumstances or
vulnerable which include like children without faynsupport, children forced into labour, abused
[trafficked children, children on the streets, ariable children, children affected by substance
abuse, by armed conflict/civil unrest/natural calgnetc.

Introduction

The term 'street children’ refers to children fdrom the street more than their family has
become their real home. It includes children whghhinot necessarily be homeless or
without families, but who live in situations whettgere is no protection, supervision, or
direction from responsible adults.

“A girl or boy for whom the street has become hisier abode and or source of livelihood,
and who is inadequately protected, supervisedrectdid by responsible aduit”

The issue of street children is considered to berban problem. Children can be found in
railway station, near temples and durgahs, in markender bridges, near bus deports and
stops, etc. Hence the definition of street is mothe literal sense, but refers to those
children without a stable home or shelter.

Types of Street Children
There are three major categories of street children

» Children who lives on the street with their fansliand often work on the street.
There may be children from migrated families, anperarily migrated and are
likely to go back to their families.

* Children who live on the street by themselves ggrmups and have remote access
or contact with their families in the village. Somialdren travel to the cities fort
the day or period of time to work and then retarthieir villages.

e Children who have no ties to their families such aphans, refugees and
runaways.

» According to UNICEF Street children fall into twategories:

* on the street and

* Assistant Professor, IIMT & School of Law, GGSIP Urersity, Delhi.



Page98 Vijeta Verma

» of the street

phy=sical abuse by fasmity memibers ancd ottesrs e

& = T T =] S
& vl b e ey e =iy =doF 5 1 as TS SO ET e e = ]
e ] 1o =1 - oy =] S T E-E e |
EHilrns T i (e ] 1557 2SI IS
CEiins e ] e C == =|HE 43
[ HE.OH -4 3 7a S BET N -
L e L] = 12 !':-E-.?p 168 15 ==
F.orsis TE_ o e T N T S ] [
Pilm iy s Foasrdesh S L] =wal =L aE
Pl e st a e T A S e

P ] d- ¥oed =0 O.c0 A= n]
o | s e s 1 1L i s e e |
Lirter mractioesh Ll T L Pl s
Wit Bl = s EE ] =4 S5 e
Taral j Sd Dl o] S22 a8 |y _aa

A e e e e T T T . S e TR, T . R e T S el
P iy ey sy ey e WO SO e R

“Children of the Street” are homeless children vire and sleep on the street in urban
areas. They are on their own and do not have amnf# supervision or care though some
do live with other homeless adults. “Children oe 8ireet” earn a livelihood from street
such as street urchins and beggars. They returre ladmight and have contact with their
families. The distinction is an important one bessachildren of the street emotional and
psychological support of a family.

It is the second and third category of children velne most vulnerable as they are easy
victims of abuse, and inhuman treatment. They oftegaged in petty theft or prostitution
for economic survival. Children runaway from theemes for a variety of reasons. Some
may have faced traumatic experience in their hoiflesir parents may be abusive or have
problems with alcoholism, poverty and unemploym&uame children leave home drawn
by the glamour of the big cities.

The exact number of street children is impossilbequantify, but the figure almost

certainly runs into tens of millions across the Mlawhich shows that the numbers are in
increasing trend®. The number of street children has grown in receuades because of
widespread recession, political turmoil, civil usiieincreasing family disintegration,

natural disasters and growing urbanizafion.

Sexual Abuse against Street Children

Out of the total sample size of child respondefh&6% were street children of which
55.33% boys and 44.67% were girls. The study redetilat 65.9% of the street children
lived with their families on the streets. Out ofesle children, 51.84% slept on the
footpaths, 17.48% slept in the night shelters ad@ 2% slept in other places including
under flyovers and bridges, railway platforms, btaps, parks, market places, etc.
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One of the major threats that street children égpee is abuse. The term abuse from the
perspective of a child is defined as an act thasea or permits any harmful or offensive
contact with her/his body and any communicationtransaction of any kind which
humiliates, shames, or frightens the child. Abgsal$o defined as any act or failure to act
on the part of a parent or caretaker, which resalideath, serious physical or emotional
harm, sexual abuse or exploitation, or an act kurgato act which presents an imminent
risk of serious harm to a child (WHO 1999yhere are many studies that have looked in
detail at various kinds of abuse a child on theetthas to undergo. Drug abuse, sexual
abuse, and verbal abuse have been constantly de&deipon.

Studies on street children (NLI 1992; UNESCO 208hsi 2002; Goyal 2005) discuss the
sexual abusehat children experience on the street and awtriplace. A visible form of
sexual exploitation is commercial flesh trade. Whiditially only girls were thought to be
vulnerable to this, now the number of boys beirdfitked for work in commercial flesh
trade is increasing. In addition, the incidencesefual abuse on the streets is very high,
especially during the night. The children are largexploited by strangers, adult street
dwellers, and sometimes by fellow street childi@ases of sexual abuse by the police and
other authorities are also reported. The implicetiof sexual abuse go deeper than is often
reported.

While child sexual abuse cuts across caste, cibajcity and location, street/homeless
children and working children, particularly domestiorkers and poor children, have been
identified as experiencing an especially high o$lsexual abusNewspapers frequently
report sexual abuse in schools and at work plagigisin institutions such as prisons and
remand homes, on the streets and other public space

Homosexual rape of younger street boys has beamtegiin Mumbai, Delhi and Calcutta.

Being traumatised by their first experience, theg aften threatened into acquiescing
subsequently. Moreover, the children subjectechts $exual violence have little or no
access to information, counselling and servicesthar prevention of STIs including

HIV/AIDS.

Street children are generally subjected to physataise by family members, caregivers,
police and other adults. The incidence of physataise of street children by police has
been reported high throughout the world. One ofstiuglies conducted by Human Rights
Watch in 1996 reported that street children in analie routinely detained illegally, beaten
and tortured and sometimes killed by police. Acowydto the study, several factors
contribute to this phenomenon: police perceptidnstreet children, widespread corruption
and a culture of police violence, the inadequacyl amon-implementation of legal
safeguards, and the level of impunity that law sc#ment officials enjoy. The police
generally view street children as vagrants andiogaia. While it is true that street children
are sometimes involved in petty thefts, drug-tckifig, prostitution and other criminal
activities, the police tend to assume that whenaw@ime is committed on the street, street
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children are either involved themselves or are avediiwho the culprit is. Their proximity
to a crime is considered reason enough to deta&m.tihis abuse violates both Indian
domestic law and international human rights steatefar

The number of street children covered in this studg 2,317 which was 18.7 % of the
total child respondents covered. Of this, 55.28%ewsoys and the rest were girls. The
data revealed that the overall incidence of physibase among street children either by
family members or by others or both was 66.8% actlos states. Out of this, 54.62% were
boys and 45.38% were girls. The data was not aedlgeparately for physical abuse of
street children by family members and others, asagtjregated data was not available.
Further, gender- wise percentage of street childegorting physical abuse by family
members or others showed that both girls and ba&ys ¥acing equal incidence of physical
abuse, although there was marked intra-state digpar states like Kerala, Andhra
Pradesh, Gujarat and Maharasfitra.

Incidence of physical abuse among street childitiereby family members or by others or
both was 66.8% across the states. Out of this,2%4 were boys and 45.38% were girls.
The data was not analyzed separately for physibake of street children by family
members and others, as disaggregated data wasvaébée. Further, gender- wise
percentage of street children reporting physicakalby family members or others showed
that both girls and boys were facing equal incigeotcphysical abuse, although there was
marked intra-state disparity in states like Keralandhra Pradesh, Gujarat and
Maharashtra’®

Though street children are hard to define and barcbunt, estimates of the member of
street children range from about 20 million to weder 100 million worldwide. Street
children often start engaging in sexual activityaatelatively young age. Moreover, their
knowledge, awareness, and skills level related rewvgntive measures are low. These
factors make street children highly vulnerable t¢ lihfection. Though there are very few
prevalence studies on street children, the existatg shows that street children has HIV
prevalence well above the average prevalencedrgémeral population. Street children
vary across cities and regions. But a majorityhefse children are boys. It is also important
to note girl street children are often not foundisible spaces and hence hard to trace.

Causes of Sexual Abuse Against Street Children

There are a number of factor that lead childreliviog on the street. One root cause that
has been identified is poverty. But poverty alomesinot result in this problem. Other
factor to be taken into consideration is the exjmmand growth of cities, over-population,

family disintegration, inadequacy of formal schawtitutions leading to large number of

dropouts and failure, inability of institutions deal with these problems, etc.

Street children mostly lives in open air space®réhare few to no shelter available in the
cities for homeless children. Some may live in temapy constructed hut or the house of
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their employer. Majority of street children worklndost 50% of street children are self-
employed as rig- pickers, hawkers, and shoeshis, ehile others work in shops and
establishments. Their work hours range between3l@durs a day. These children are
exposed to high health hazards as population ahggienic condition of living. Having
no shelter they are constantly exposed to enviratasheonditions of heat, cold and rain.
Many street children also face harassment by mpalicuthorities and police. One- third
of street children complain of persecution by sacihorities. Street children also face
abuse from their family member, employers and ogfesple. The right to play of a street
child is most nonexistent as they do not have actegecreational facilities and often
venture into activities available to them on theeest such as drug abuse, gambling,
drinking, etc™

In 2003, UNICEF estimated that there were at |48 million street children in the
worlds, but though this figure is commonly foundsitnot seen to be based on any actual
studies or surveys. In 1994, UNICEF estimated ttiete were 11 million street children in
India. This number is said to be a drastic undémesion. The Indian embassy estimated
314,700 street children in cities like Mumbai, Katta, Madras, Kanpur, Bangalore and
Hyderabad and around 100,000 street children ihiDel

In the 2007 MWCD report on Child abuse, the stuaiynfl 65.9% of the street children
lived with their families. Out of these children.B4% slept on the side- walks, 17.48%
slept in shelter and 30.67% slept in other locatisnch as under flyover and bridges,
railway platforms, bus stops, parks, market plaeés, 66.8% of children reported being
physically abuse y family members and others.

Because of a lack of permanent shelter and thalatthe number of street children is not
recorded in any national survey or study streetdotm are often called the ‘hidden
children’. Being hidden, they are at a higher tiskbeing abuse, exploited and neglected.
Another group that is at risk of ending up on ttreet is migrant children. Children come
to cities in hope of finding new jobs and opporties for their families. Unfortunately
increasing population in the cities, children thame to the cities face meager incomes,
poor housing and usually end up on the street. Ilid&n embassy estimated 314,700
street children in cities like Mumbai, Kolkatta, Mtas, Kanpur, Bangalore and Hyderabad
and around 100,000 street children in Delhi.

According to the United Nations, there are 11 willstreet children in India - the highest
number in the world. However, independent figuregineate that the number is
approximately 20 million. The majority of childrdiving on the streets of India are
repeatedly exposed to maltreatment ranging frontd dlaibor, child trafficking, sexual
exploitation, and many other forms of violence abdse, according to a report released on
July 16 by the Associated Chambers of Commercdrahgstry of India.
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Indian street children are routinely detained libg beaten and tortured and sometimes
killed by police. Several factors contribute tostphenomenon: police perceptions of street
children, widespread corruption and a culture dicpoviolence, the inadequacy and non-
implementation of legal safeguards, and the levfeingpunity that law enforcement
officials enjoy. The police generally view stre&ildren as vagrants and criminals. While
it is true that street children are sometimes imedl in petty theft, drug-trafficking,
prostitution and other criminal activities, the ipeltend to assume that whenever a crime
is committed on the street, street children arbeeiinvolved themselves or know the
culprit. Their proximity to a crime is considerezhson enough to detain them. This abuse
violates both Indian domestic law and internatidnahan rights standards.

Street children are also easy targets. They aragyosmall, poor, and ignorant of their
rights and often have no family members who wilmeoto their defense. It does not
require much time or effort to detain and beat Bdcto extract a confession, and the
children are unlikely to register formal complaints

Police have financial incentives to resort to vigle against children. Many children report
that they were beaten on the street because the pednted their money. The prospect of
being sent to a remand home, the police statigailrcoupled with the threat of brutal
treatment, creates a level of fear and intimidativat forces children or in some cases,
their families, to pay the police or suffer the sequence¥

In damning statistics, a government study has fahatla vast majority of street children
face sexual abuse in India, which is home to theld largest number of destitute
children*

According to a study conducted by the ministry aimen and child development, the
overall incidence of physical abuse among streidrelm was 66.8 per cent.

The majority of the street children facing physiahuse are in the age group of 5-12
years.

The problems of street children are more signiticganthe developing than developed
world and it was estimated that more than 100 omlthildren live and work on the streets
in the developing countries. Moreover, India alosehome to the world’'s largest
population of street children, estimated to be 118an.™

Some estimates put the number of street childv@mgliin India’s six most populous cities
at 500,000; more than 100,000 may be found in Dadbmie’® War, poverty, urbanization,
rapid economic growth, the breakdown of familiesd alomestic violence are the most
immediate causes of this phenomenon’s growing ptips’. Street children in India
indulge in substance use at any time in theirdidéd the minimum age at starting substance
use in the study was 5 yeafsStreet children are abusing wide range of substgrfcom
inhalant to solid cigarettes and some of the childare employed in preparation of
"charas" cigarettes in Indid.This situation brought the street children in was health
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and social effects. As a result, over half of tleygarold street girls reported Sexually
Transmitted Infection (STI) and, and 20% of thermétid due to early pregnanty.

Children who are vulnerable to street life includese who have been abandoned by their
families or sent into cities due to family's intermoverty, often with hopes that a child will
be able to earn money for the famfilyit was found that most of the street children were
from joint families and higher percentage of stretgitdren had illiterate parerits Beside
these, low income of the parents, presence offsegnts, guardian other than parents and
intr&fgmilial physical abuse were associated with theaway group of street children in
India:

Conclusion

Child sexual abuse is perhaps one of the worstspiiwat India faces today. Unlike other
forms of sexual abuse, we cannot indulge in blantivegvictim or other external forces
(like the influence of Western culture). Child sekabuse throws a mirror to the society
and shows a face of humanity we are afraid to Bee.only way we can fight what we see
in this mirror is by first looking the problem sight in its eyes instead of brushing it under
the carpet. In India, many legislations and pofidiave been adopted by our government
but merely having the necessary piece of legisiatioes not translate to an effective law.
Issues of this nature do not invite open discussioth are often considered social taboo.
Most families choose to cover up such incidents fayn a bid to protect the interest of
the child involved.

Suggestion

It is suggested that in the cases of sexual abimewer corroboration is necessary, it
should be from an independent sources but onlyssaciy that every part of evidence of

the victim should be confirmed in every detailsdryindependent witness. In most of the
case, such evidence could also be sought fromradihect or circumstantial evidence or

from both and from the totality of the backgroundtioe case. It is also suggested that
society should come forward to rescue the victisexual abuse. Even law expected them
to come forward to help the helpless victim. Altgbuypayment of compensation s but a
poor solace to a victim of sexual abuse, unlesplpambme forward to rescue the victim's

human dignity, the victim of sexual abuse will dooe to remain under erosion of societal

values.
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The Scheduled Castes and Scheduled Tribes (Prevetiof
Atrocities) Act, 1989: A Critical Analyses

Dr. Kabindra Singh Brijwal*

Introduction

India became a Republic in 1950 when the Congitutif India came into existence. The
country is governed according to the rules andcjplas mentioned in the Constitution.
The Constitution promises to enforce the human souial values of equality, freedom,
justice, human dignity and fraternity. The Consitn requires the governments, Central
and of the States, to provide special protectionh# Scheduled Castes and Scheduled
Tribes. This is Constitutional obligations that tgevernments are to do everything
possible to raise standard of living of the SCs & &1d to make them equal to other
citizens.

However, even after so many years of Independerust af the members of the SCs and
STs are still living in utter poverty, without salimg or education of any kind, and in

miserable conditions. Their rights are systemdticaiolated by every sections of the

society, be they government or non-government. Tdreyharassed and exploited by the
powerful elements of the society. These oppressegplp have not been able to benefit
much from the developmental programmes and weffeogects set up by the governments,
because of the indifference of the administratiuéharities at various levels. Hence the
socio-economic life condition of SCs and STs is/y@tiable even today.

Atrocities continue to be committing against SCd &Ts. Every news papers are full of

such news. Much social legislation has been endotetie protection and welfare of these

people. Due to improper implementation these peapeunable to get the protection and
benefits of these laws. Loopholes in these laws lads’e been used by the offenders of law
to escape from punishments. Consequently the \dctifratrocities are compel/bound to

live in anxiety and fear.

Periodic survey conducted by social action groupgsthe annual reports of the SCs & STs
Commission reveal that atrocities against SCs &aftdncreasing day by day. The normal
provisions of the existing laws like, the Proteotiof Civil Rights Act 1955 and Indian

Penal Code have been found inadequate to check tiescities continuing the gross
indignities and offences against Scheduled CastdsTaibes. In order to protection the
rights of the SCs and STs, and to prevent atrecégainst them the Central Government
has enacted a new law, “The Scheduled Caste andd@leld Tribes (Prevention of

* Assistant Professor, Department of Law, Assam Unsiy, Silchar, Assam.
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Atrocities) Act, 1989". The Act is popularly knowas POA, the SC & ST Act, the
Prevention of Atrocities Act, or simply the Atrdeis Act.

The salient features of the Act are:

1. Creation of new types of offences not in the IndRenal Code (IPC) or in the
Protection of Civil Rights Act 1955 (PCRA).

2. Commission of offences only by specified persornsities can be committed only
by non-SCs and non-STs on members of the SC om8imanities. Offences among
SCs and STs or between STs and SCs do not comethedaurview of this Act).

3. Defines various types of atrocities against SCsfSestion 3(1)(i) to (xv) and 3(2) (i)
to (vii)].

4. Prescribes stringent punishment for such atrocjestion 3(1)(i) to (xv) and 3(2) (i)
to (vii)].

5. Enhanced punishments for some offences [Section(i3({® (vii) and Section 5].

6. Enhanced minimum punishment for public servantstie 3(2) (vii)].

7. Punishment for neglect of duties by a public ser¢8ection 4).

8. Attachment and forfeiture of property (Section 7).

9. Externment of potential offenders (Section 10).

10. Creation of Special Courts (Section 14).

11. Appointment of Special Public Prosecutors (Sectibn

12. Empowers the government to impose collective f{iSetion 16).

13. Identification of atrocity prone areas [Section1)7@1(2)(vii), Rule 3(1)].

14. Provides compensation, relief and rehabilitationviotims of atrocities or their legal
heirs [Section 17(3), 21(2) (iii), Rule 11, 12(4)).

15. Denial of anticipatory bail (Section 18).

16. Denial of probation to convict (Section 19).

17. Cancellation of arms licences in the areas idetifvhere an atrocity may take place
or has taken place Rule 3(iii) and seize all illdga arms Rule 3(iv).

18. Grant arms licences to SCs and STs Rule 3(v).

19. Setting up deterrents to avoid committing of atiiesion the SCs amongst others Rule
3(i) to 3(xi).

20. Setting up a mandatory, periodic monitoring sysedndifferent levels Section 21(2)
(v):

- District level Rule 3(xi), 4(2), (4), 17.
- State level Rule 8(xi), 14, 16, 18.
« National level Section 21(2), (3) and (4).

Together with the rules, it provides a framework fiwonitoring the state response to the
atrocities against Scheduled Castes and ScheduleesTAccording to the Act and Rules,
there are to be monthly reports (from the Disthlztgistrates), quarterly review meetings
at the district level by the District Vigilance aibnitoring Committee (DVMC) and half
yearly reviews by a 25 member State Vigilance arahitbring Committee (SVMC) the
chaired by the Chief Minister. The performance wérg Special Public Prosecutor (SPP)
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will also have to be reviewed by the Director obRu Prosecutions (DPP) every quarter.
Annual reports have to be sent to the Central gowent by 31 March every year.

The Act and rules are a potent mechanism and pwadisstruments that can be used in
tandem with the Right to Information (RTI) Act, ZD@ motivate the State to hold the
mandatory meetings and enforce compliance. A HuRahts Defenders Monitoring
Calendar has been developed from the Act and taléglp human rights defenders, and
the functions and duties of the monitoring authesithe State Vigilance and Monitoring
Committee (SVMC) and District Vigilance and Monittg CommittegDVMC).

Object

Thus objectives of the Act very clearly emphasise intention of the Government to
deliver justice to SC and ST communities througtaptive efforts or affirmative action in
order to allow them to live in society with dignignd self-esteem and without fear,
violence or suppression from the dominant castetasses.

This law is enacted to prevent atrocities agaimstrhembers of the Scheduled Castes and
the Scheduled Tribes, & to establish special cdortghe trial of such offences committed
against them and to provide relief and rehabibtafior the victims of atrocities.

This Act is composite with 23 Sections divided ivefchapters. Chapter-l is introduction
part of the Act. Section 1 and 2 are in this chapgidapter-Il is related with offences of
atrocities. This chapter is composite with seventiSes. Section 3 to Section 9 comes
with different headings. Chapter-Ill is relatedhwéxternment of accused person. There are
four Sections in this chapter. Chapter-IV is saysud the establishment of Special Court
and appointment of special Public Prosecutor. Gaytis related with miscellaneous,
which is composite with eight Sections.

The provisions of SC or ST Act can be divided ititcee different categories, covering a

variety of issues related to atrocities againsbST people and their position in society.

1. The first category contains provisions of crimifel. It establishes criminal liability
for a number of specifically defined atrocities,daaxtends the scope of certain
categories of penalizations given in the IndiandP&wode (IPC).

2. The second category contains provisions for rediei compensation for victims of
atrocities.

3. The third category contains provisions that esshblspecial authorities for the
implementation and monitoring of the Act.

The Act came into force with effect froB0" January, 1990 The term "atrocity’ was not
defined until this Act was passed by the Parliament989. In legal parlance, the Act
understands the term “atrocitythean an offence punishable under Sections 3.

In specific terms:
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1. Atrocity is “an expression commonly used to referaffences against Scheduled
Castes (SCs) and Scheduled Tribes (STs) in India”.

2. It “denotes the quality of being shockingly crueldainhumane, whereas the term
‘offences’ relates to an act punishable by law”.

3. It implies “any offence under the Indian Penal COERC) committed against SCs by
non-SC persons, or against STs by non-ST pers@ste €onsideration as a motive is
not necessary to make such an offence in caseoufitst.

4. 1t signifies “offences which have ingredients ofliztion of suffering in one form or
the other that should be included for reportingiisTis based on the assumption that
“where the victims of offence are members of ScleilCastes or Tribes and the
offenders do not belong to Scheduled Castes orgrimnsiderations are really the
root cause of the offence, even though caste onmuority considerations may not be
the vivid and minimum motive for the offences”.

The Act lists 22 offences relating to various paiteof behaviours inflicting criminal
offences for shattering the self-respect and estee®Cs and STs, denial of economic,
democratic and social rights, discrimination, expkion and abuse of the legal process,
etc.

Punishments for offences of atrocities

1. Section 3 of the Act lists the criminal offencesldne punishments. It contains:

2. Nineteen offences in their own right [Section 3¢bntains 15 subsections with an
equal number of offences. Section 3(2) contains $obsections with offences].

3. Two derived offences [Sections 3(2) (vi) and (viilhe derived offences are based on
the offences given in the SC or ST Act. They ordyne in the picture provided that
another offence under the SC or ST Act has beemted.

4. One subsection that increases the punishment faaiceoffences under the IPC
[Section 3(2) (V)].

These protections can be broadly divided into ptaia from-

» social disabilities (denial of access to certaigcpk and to use customary passage and
to get water from any spring, reservoir or any pgwirce).

» personal atrocities (forceful drinking or eating iokdible or obnoxious substance,
against stripping, outrage of modesty, sexual étgtlon, injury or annoyance).

» atrocities affecting properties (land, residenpi@mises, existing properties).

* malicious prosecution.

* political disabilities.

* economic exploitation.

According to Section 3 if the following acts comtad by any non-Scheduled Castes or
Scheduled Tribes person, forcing a member of adidbd Caste or Scheduled Tribe to eat
any inedible (uneatable) or obnoxious substancef(tiunatterf; dumping excreta, waste



Journal of Legal Studies, ISSN 2321-1059, Vol. 3sue 2, July 2015 Page109

matter, carcasses or any obnoxious substance ipréiises or neighborhood with the
intention of causing him insult or annoyafcéorcefully removing the clothes of a
Scheduled Caste or Scheduled Tribe person andipgraidn or her naked or with painted
face or body or doing any similar act derogatorjntionan dignit; illegally occupying or
cultivating any land owned by or allotted to a Stiled Caste or Scheduled Tribe person
and illegally transferring any land allotted to @h&duled Caste or Scheduled Tribe person
to any other persdnillegally evicting a Scheduled Caste or Schedilébde person from
his land or premises or interfering with the useanid, water or premis&scompelling or
forcing a Scheduled Caste or Scheduled Tribe pexsdio Begar (forced labour) or other
similar forms of forced or bonded labour prohibitadiaw’; preventing a Scheduled Caste
or Scheduled Tribe person from voting or forcingphir her to cast to vote for a particular
candidate or in a manner prohibited by daimstituting a false, malicious suit or criminal
proceeding against a Scheduled Caste or Schedrilssl fersofy giving false information

to any public servant and thereby compelling himge his power to cause injury, harm or
harassment to a Scheduled Caste or Scheduled geiiser’; insulting or intimidating a
Scheduled Caste or Scheduled Tribe person in pulgiicthe intention of humiliating that
person®; dishonoring or outraging the modesty of any worbaftonging to a member of
the Scheduled Caste or Scheduled Tfjhesing any custodial or authoritative position to
exploit (sexually) a woman belonging to a membethef Scheduled Caste or Scheduled
Tribe'®, polluting the water of a spring or reservoir omtily used by members of
Scheduled Caste or Scheduled Tribe so as to maksittfor usé* denying a Scheduled
Caste or Scheduled Tribe person a customary rifhpagsage to a public resort or
preventing him or her from usingitforcing a Scheduled Caste or Scheduled Tribeopers
to leave his or her house or villd§ere considered as offences or atrocities and such
person shall be punished with imprisonment of minimsix months and maximum five
years and with fine.

If a non-Scheduled Caste or a non-Scheduled Tribesop intentionally gives or
knowingly fabricates false evidence against anye8aked Caste or Scheduled Tribe
person and thereby causing his or her convictiorafoapital offence, he can be punished
with imprisonment for life and with fine, and iféhperson thus convicted is an innocent
member of a Scheduled Caste or Scheduled Tribe,ttieeperson who gives or fabricates
the false evidence can be punished with déaififalse evidence is given or falsely made
up against a Scheduled Caste or Scheduled Trilsempand thereby he is convicted for an
offence punishable with imprisonment for more tkamen years then the person who give
the false evidence can be punished with imprisonnegénminimum six months and
maximum seven years and with fifjeintentionally committing mischief by fire or any
explosive substance for damaging the property $tlaeduled Caste or Scheduled Tribe,
shall be punished with minimum six months and maxinof seven years imprisonment
and with finé®; if any place of worship or residence for keepting property of a member
of the Scheduled Caste or Scheduled Tribe is desirby committing mischief by fire or
any explosive substance the person causing theudgsh shall be punished with
imprisonment for life and with fif& commits any offence under the Indian Penal Code
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punishable with imprisonment for ten years or magainst any Scheduled Caste or
Scheduled Tribe person or his or her property,iad ve punished with imprisonment for

life and with finé"; having the knowledge that an offence under tigam Penal Code has

been committed against a Scheduled Caste or Sdwkeduibe person or his or her

property and intentionally remove all the eviderioeprotect the offender from legal

punishment or gives false information against tlifenme or the offender, shall be

punished with imprisonment provided for that offéfica public servant who neglects his
duties under this section shall be punished withimiim one years imprisonment for a
term and which may be extend to the punishmentigeohfor that offencé’

The common denominator of the offences is thaticailiability can only be established
if the offence is committed by a person who is aaghember of a Scheduled Caste or a
Scheduled Tribe against a person who belongs thadsiled Caste or a Scheduled Tribe.

Punishment for neglect of dutie&’
A public servant who willfully neglects his dutiesder this Act shall be punished with
minimum six months to one year imprisonment fogrant

Punishment for subsequent convictiof?

If a person is convicted more than once for comngjtbffences under this law, he can be
punished with minimum of one year imprisonmentcdh be extended to the punishment
provided for that offence.

Application of certain provisions of the Indian Peral Code®

Provisions of Section 34 (common intention), Chafite of Punishments (Section 53-75),
Chapter IV- of General Exceptions (Section 76-1@hapter V -of Abetment (Section
107-120), Chapter VA- Criminal Conspiracy (Secti@@0A-120B), Common object
(Section 149) and Chapter XXIll-of Attempts to Coini@ffences (Section 511) of the
Indian Penal Code can be applied for the purpoktgsoAct.

Forfeiture of property of certain persons

When a person is convicted of any offence punighaipider Chapter Il of this Act the
Special Court trying the case may give a writteleor to forfeit the movable or
immovable property used for the commission of tiferme, to the governmeft.This
may be given in additional to the normal punishm@&ht Special Court trying an accused
person may attach any of his property during theogeof trial. If the trial ends in the
conviction of the accused person the property b&@dearlier may be forfeited to the extent
it is required for the realisation of any fine taay be imposed by the Colft.

Presumption of offence®

In a prosecution for an offence, if it is provedttthe accused provide any financial help to
a accused person, the Special Court shall presuaestch person had abetted the offence
or a group of persons committed an offence underAbt and if it is proved that such
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offence committed was a consequence to any exidispute regarding land or any other
matter, it shall be presumed that the offence veasnaitted in furtherance of the common
intention or in prosecution of the common object.

Conferment of powers

To deal with a case or class or group of casedarttie prevention of offences under this
Act, the State Government may through its Gazetigfication confer on any of its
officers the power exercisable by a police officea district. The government in particular
may confer the power of arrest, investigation, prasecution of person before any Special
Court® All police and government officers are bound teiststhe above mentioned
special officer in the execution of the provisiaishis Act and its rules and scheniés.

Removal of person likely to commit offence

When a Special Court is satisfied with the truthaofomplaint or a police report that a
person likely to commit an offence mentioned in @ka Il of this Act in a ‘Scheduled
Areas’ or ‘Tribal Areas’ under Article 244 of thadian Constitution, it may through a
written order direct that person to go out of thata through a special route within a
specified time. It may also direct that persontoateturn to that area for a period not more
than two year&” Along with the order of externment the Special €@nust give him the
grounds on which the order has been miadée Special Court which has issued the order
of externment may revoke or modify it provided #ifiected person or any other person on
his behalf make a representation to the CourtiwiB@® days of its order. When revoking
or modifying the earlier order the Court must rectire reasons for the saffe.

Procedure on failure of person to remove himself fsm area and enter thereon after
removal

If a person to whom a direction has been issue@uBeéction 10 disobeys the order to
leave the place or re-enter the place without gr@mission of the Special Court in such a
situation the Special Court may order the arreshefaccused person and his removal to a
specific placé€? The Special Court has power to permit the pereaoime to the place for

a temporary period and under certain conditionscéte also be asked to execute a bond
with or without surety for the observation of thenditions imposed The Court may at
any time revoke the permission.

Taking measurements and photographs, etc. of persenagainst who order under
Section 10 is made

The Special Court allows a police officer to take tmeasurements and photographs of a
person against whom it has issued an externmeet amtler Section 18.If that person
resists or refuses to allow his taking of measurgmer photographs, it is lawful for the
police officer to use all necessary means to sebisreneasurements and photographs.
Resistance or refusal to allow the taking measunésrend photographs can be considered
as an offence under Section 186 of the Indian P@ndk?’® When an order of externment
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under Section 10 is revoked, all measurements hotbgraphs (including negative) must
be either destroyed or given to the person againem the order is madé.

Penalty for non-compliance with order under Sectiorl.0*?
If a person to whom a direction has been issuedspgcial Court under Section 10
disobeys the ordecan be punished with imprisonment up to one ye#r fine.

Special Court®

For the purpose of providing speedy trial, the &tabvernment is consultation with the
Chief Justice of the High Court, by notification time official Gazette, may specify for
each district a Court of Session to be a SpecialrtCdhis Court is empowered to try all
the offences under this Act.

For speedy trial, Section 14 of the Act providesd@ourt of Session to be a Special Court
to try offences under this Act in each district.|&R@3(i) of SCs and STs (Prevention of
Atrocities) Rule, 1995 mandates that the judge Bpacial Court be sensitive with right

aptitude and understanding of the problems of the &d STs.

However, that is seldom the case. Most States Haukared a court as a 'Special Court'.
The hitch is that they are designated courts (@aesgd to exclusive Special Courts) and so
have to hear many other cases too. State GoveraraadtUnion territory administration
of Andhra Pradesh, Assam, Bihar, Chhattisgarh, G®ajarat, Haryana, Himachal
Pradesh, Jharkhand, Karnataka, Kerala, Madhya S&mad&anipur, Maharashtra,
Meghalaya, Odisha, Punjab, Rajasthan, Sikkim, T&ilu, Tripura, Uttarakhand, Uttar
Pradesh, West Bengal, Andaman & Nicobar Islandgn@igarh, Dadra & Nagar Haveli,
Daman & Diu, Delhi, Lakshadweep and Puducherry hdesignated District Session
Courts as Special Courts.

Special Court Justice Ramaswalyserved in the case &ftate of Karnataka v. Appa
Balu Ingale™ that more than seventy-five percent of the casesght under the SC & ST
Act end in acquittal at all levels. The situaticasmot improved much since the case was
decided in 1992.

Special Public Prosecutof’

The State Governments and Union Territories appiptiblic prosecutor or an advocate
with seven (7) years of practise as a Special PuBlosecutors for the purpose of
conducting cases in special Courts.

Power of State Government to impose collective fifie

For committing the offence of untouchability uncgection 10A of the Protection of Civil
Rights Act, 1955 and committing any offence undwgs #Act, the State Government may
impose collective fine.

Preventive action to be taken by the law and ordemachinery
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A District Magistrate or a Sub-Divisional Magisgabr any other Executive Magistrate or
any Police Officer not to below the rank of a Dgp&uperintendent of Police, who
receives any information, has sufficient reasobetfeve (after making necessary inquiry)
that a person or a group or persons not belongintp¢ Scheduled Castes or Scheduled
Tribes may commit any offence mentioned in this, Atta particular area, he may declare
that area be an area prone to atrocities and takesmary legal action to prevent the
commission of such offence for keeping the peacegmod behavior and maintenance of
public orde” The relevant provisions of Chapter VIII (Sectidd61124) are related to the
security for keeping the peace and for good beha@bhapter X (Section 129-148) is
related with the maintenance of public order andduility, Chapter XI (Section 149- 153)
is related with the preventive action of the polifehe Criminal Procedure Code, can be
applied for the purpose of preventing offences uribis Act®® The Act gives power to
every State Government to make one or more schepeesfying the manner in which the
officers mentioned above can take appropriate mactitd to restore the feeling of security
among the members of the Scheduled Castes or Sehethibes®

Section 438 of the Code not to apply to persons camitting an offence under the Act®
A person accused of committing an offence undes thct is not entitled to get
Anticipatory Bail’ under Section 438 of the Code@iminal Procedure.

Section 360 of the Code or the provisions of the Bbation of Offenders Act not to
apply to persons guilty of an offence under the Act

A person above 18 found guilty of having commitéedoffence under this Act cannot be
release on probation of good conduct or after adinon

Act to override other laws”
The provisions of this Act will prevail upon anyhet existing laws or custom.

Duty of Government to ensure effective implementatin of the Act

Under this Act the State Government is obliged d@ket necessary measures for the
effective implementation of this A¢t.Such measures may include the following: giving
legal aid to the victims of the atrocittésmeeting the travelling and maintenance expenses
of the witnesses and the victim during the invesian and trial of the caZe providing
facilities for the social and economic rehabiliatiof the victim of atrociti€§ appointing
officers to supervise and conduct prosecutionsctommitting offences under this A6t
setting up of committees to assist the governmenformulating or implementing
appropriate measures to prevent atrocftie®nducting periodic surveys of the working of
the provisions of this Act with a view of suggegtimeasures for their effective
implementatiof?; identifying areas where members of Scheduled 88ast Scheduled
Tribes are likely to be subjected to atrocities addpting measures to ensure their safety.
The Central Government is obliged to take necesstays to coordinate the measures
taken by the State Governments mentioned afloS8ection 21(1) and (2) of SC & ST
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(POA) Act, 1989 stipulate that the State Governnsdwatll take all such measures as may
be necessary for its effective implementation.

Rehabilitation

According to the preamble of the SC or ST Actsiin Act to prevent the commission of
offences of atrocities against SC or STs, to pevat Special Courts for the trial of such
offences and for the relief and rehabilitation leé victims of such offences. The Madhya
Pradesh High Court also had the same view and \axbén the case ddr. Ram Krishna
Balothia v. Union of Indi&* that the entire scheme of the SC or ST Act is ravige
protection to the members of the Scheduled CastésSaheduled Tribes and to provide
for Special Court and speedy trial of the offendgse Act contains affirmative measures
to weed out the root cause of atrocities, whichdeased SCs or STs basic civil rights. The
Act has addressed the problem the regarding tipessition of justice, but what the failed
to deal with is the problem of ‘rehabilitation’.

There is mention of rehabilitation under Sectior{221(iii), but there are no provision
addressing the same. As it has been stated gadievictims of atrocities are on a different
level when compared to victims of other crimes,dgethere should be special provision
for the same. According to the report submittedts National Commission for Review
and Working of the Constitution, victims of atreeg and their families should be provided
with full financial and any other support to makermn economically self-reliant without
their having to seek wage employment from theily\agpressors or classes of oppressors.
Also it would be the duty of the state to immediatake over the educational needs of the
children of such victims and provide for the cdstheir food and maintenance.

Any suit, prosecution or other legal proceeding ntdnbe instituted against any
Government Officers or authorities for anything on good faith or intended to be done
under this Act®® Only the Central Government has the power to malesrfor carrying
out the purposes of this Act. These rules mustdiiéied in the Official Gazett&

Conclusion

However, even after so many years of independenst of the members of the Scheduled
Castes and Scheduled Tribes are still living irerugboverty, without schooling or
education of any kind, and in miserable conditiofiseir rights are violated. They are
harassed, cheated and exploited by the powerfoiesits in the society. These oppressed
people have not been able to benefit much fromdé&eelopmental programmes and
welfare projects set up by the Governments, becaafséhe indifference of the
administrative authorities at various levels. Hetice socio-economic life situation of
Scheduled Castes and Scheduled Tribes is verplgitiven today.

Awareness and demand for their lawful rights isumhost importance. Enactment of the
laws alone will not produce adequate results. Effedmplementation of the laws by the
law enforcing machinery and the Courts is necessHnis is possible only when social
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action groups, social organisations and publicitegir persons play a major role in
organising the members of Scheduled Castes andi@eldeTribes and make them aware
of the applicable laws.

Despite various measures to improve the socioecanoanditions of SCs & STs, they
remain vulnerable. They are denied a number of dphts; they are subjected to various
offences, indignities, humiliations and harassm&hey have, in several brutal incidents,
been deprived of their life and property. Seriotrsdities are committed against them for
various historical, social and economic reasonspide the Act and Rules, the situation
has not changed much. The most important areasnaeen are the following:

1. firstly, there is a high rate of acquittal;

2. secondly, there is a high rate of pendency of casds/ery low rate of disposal;

3. thirdly, there is an inadequate use of the prevenpirovisions of the Act, while the
punitive provisions are invoked and FIR is registemreventive provisions are rarely
invoked;

4. fourthly, that the committees and other mechanigrosided in the Act have virtually
not been put to use;

5. fifthly, the Act itself may not be deterrent, peplait is not being as deterrent as we
thought it could be;

6. sixthly, the Act does not give any relief when apdite arises between SCs and STs;
and

7. seventhly, the Act does not provides any remedg fchedules Castes or Schedules
Tribes (Government servant) who is harassed, eeplocommented or taunted by
colleagues or senior officers.
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Women and Disability: International and Indian
Implementation Mechanisms

Archna Singh*

Abstract

Women of all ages with any form of disability armang the multi-leveled vulnerable and
marginalized of society. There is therefore neetat@ into account and to address international
and national concerns to implement their rightsaih walk of life. Gender is one of the most
important categories of social organization, yebple with disabilities are often treated as asexual
human beings. However women with disabilities areh rwith disabilities have different life
experiences due to biological, psychological, eeoico social, political and cultural attributes
associated with being female and male. Patternsdiehdvantage are often associated with
differences in the social position of women and.men

Introduction

The gendered differences are reflected in theelperiences of women with disabilities
and men with disabilities. Women with disabilitisee multiple discriminations and are
often more disadvantaged than men with disabilitiesmilar circumstances. Women with
disabilities are often denied equal enjoyment efrthuman rights, in particular by virtue
of the lesser status ascribed to them by tradiiod custom, or as a result of covert
discrimination. Women with disabilities face pawut@mr disadvantages in the areas of
education, work and employment, family and reprdidacrights, abuse, violence and
health. Disability studies have traditionally usedjender blind approach to examine the
lives of people with disabilities and have negldcte explore the influence of gender in
the lives of men and women with disabilities. Theddf of disability has not yet recognized
the combined discrimination of gender and disabiikperienced by women who have
disabilities, and policies and practices in thddfibave not been designed to meet the
specific needs of women with disabilities.

Disabled person'’s rights are grounded in a broadamurights framework which find place

international recognition enshrined in United NaidCharter, the Universal Declaration of
Human Right§ international covenaritson human rights and other human rights
instruments. On 13 December 2006, the General Adgemdopted the Convention on the
Rights of Persons with DisabilittsThe Convention on the Rights of Persons with
Disabilities and the Optional Protocol to the Camti@n entered into force on 3 May

2008. Convention status has Signatories: 158 and Baiit’S.

* Assistant Professor, Faculty of Law, University blicknow, Lucknow.
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International Normative Framework on Women and Girl with Disabilities

Through setting international norms and standardghe form of Conventions and
Declarations, international community recognizes riieed for the gender perspective and
the empowerment women with disabilities to achithe equal enjoyment of all human
rights and development for all, including persorithwlisabilities.

The World Programme of Action concerning DisabledsBns states that the consequences
of deficiencies and disablement are particularijosis for women. Generally women are
subjected to social, cultural and economic disathges, making it more difficult for them
to take part in community life.

The Standard Rules on the Equalization of Oppaiesifor Persons with Disabilitiés
recall the provisions in the Convention on the HEliation of all Forms of Discrimination
against Womettio ensure the rights of girls and women with dikds, and includes
references to women and girls with disabilities emdeveral Rules, such as Rule 4 on
Support services, Rule 6 on Education, and Rule Bamnily life and personal integrity.

Additionally, in its two resolutions on Realizinget Millennium Development Goals for
persons with disabilities, the General Assemblyedafor the incorporation of a gender
perspective. General Assembly resolution 63/15080December 2008 urges States to pay
special attention to the gender specific needsepfgns with disabilities, including by
taking measures to ensure their full and effecéwgoyment of all human rights and
fundamental freedoms. General Assembly resolui®ii31 of 18 December 2009, calls
on Governments to enable persons with disabilities participate as agents and
beneficiaries of development, in particular ineffiorts aimed at achieving the Millennium
Development Goals, by ensuring that programmes @oities to promoting gender
equality and empowerment of women and improvingemmati health, among others, are
inclusive of and accessible to persons with digadsl

The text of the Convention on the Rights of Perseitis Disabilities contains an article on

women with disabilities, as well as several refeesnto girls, women, and gender isSues

The Convention on the Rights of the Persons wittabilities recognizes that women and
girls with disabilities are often at greater rigkoth within and outside the home, of

violence, injury or abuse, neglect or negligenatireent, maltreatment or exploitation. To
address this concern, the Convention on the Rigftttse Persons with Disabilities has also
taken a two track approach to promoting gender leguwand the empowerment of women

with disabilities. It has as one of its principleguality between men and women, and it
devotes an article to women with disabilities.

Implementation Framework of Convention’s Rights ofWomen with Disabilities

The Optional Protocol of Convention on the Right®erson with Disabilities establishes
two procedures aimed at strengthening the impleatient and monitoring of the

Convention. The first is an individual communicat procedure allowing individuals to
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bring petitions to the Committee claiming breacbetheir rights; the second is an inquiry
procedure giving the Committee authority to undextinquiries of grave or systematic
violations of the Convention.

Individual Communication Procedure under Optional Protocol to the CRPD

The Optional Protocol to the Convention creategdividual communications procedure.
Committee considers communications from individualgroup of individuals claiming to
be victims of a violation of the provisions of til@onvention by a State Party. The
Committee inspects the communication and the obiens of the State, and on this basis
formulates its views and recommendations, if anywérds them to the State, and makes
them public.

States Parties to the Optional Protocol recogrieeauthority of the Committee on the
Rights of Persons with Disabilities to receive indual complaints alleging violations of

any of the provisions of the CRPD. This is knowraaquasi-judicial procedure — it is not
a court, nor is the decision legally-binding, hoeeit is adversarial and there is a publicly
available decision

Inquiries under Optional Protocol to CRPD

The Optional Protocol creates an inquiry proced@@mmittee member may conduct an
inquiry on a State Party. If the Committee recein@mble information indicating grave or

systematic violations by a State party to the Omatidrotocol of any of the provisions of

the Convention, the Committee may invite the Statequestion to respond to such

information.  After considering the State party’'®servations the Committee may
designate one or more of its members to conduatguiry and issue a report urgently. |If

the State agrees, the Committee may visit the cpumtquestion. After undertaking the

inquiry, the Committee transmits its findings te@ tState which has six months to submit
further observations. The Committee eventually manizes its findings which it makes

public.

It is worth noting that both these additional pwes can, as a result of experience in
relation to other human rights treaties, be vefgatiive in considering the protection of
rights of specific individuals. But unfortunatelpdia is neither signed nor ratified it, i.e.
No any individual can attract to the Committee ¢wumed under convention against
violation of rights enshrined in convention.

Implementation under CEDAW

CEDAW has made three recommendations that addigasility'®. Two of these reflect a
protective approach to women with disabilities. eGralls for insurance to cover “the
disabled” and the second to strengthen currentipsliaimed at combating violence, with
special attention given to women with disabilitieed migrant and minority women.
Insurance is an essential issue, but with the facig being on this, CEDAW has again
reinforced that persons with disabilities are irechef protection. Similarly, violence
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against women with disabilities is a very import&due, but again reinforcing the view
that women with disabilities are in need of “spEcigrotection. Issues such as
participation, employment, education, and sexual aeproductive rights have been
ignored.

Committee on the Elimination of Discrimination aggti Women in its General
Recommendation No. 18 (Tenth session, 199d§commended that States parties provide
information on disabled women in their periodic ggp, and on measures taken to deal
with their particular situation, including speciakeasures to ensure that they have equal
access to education and employment, health serare@social security, and to ensure that
they can participate in all areas of social anducal life. In this way CEDAW enforce the
rights of women with disability through the procedsts Reporting Systeth

Implementation under CRC

The Committee on the Rights of the Child requiréstes parties to report according to
“clusters” of obligations, which the Committee hdevised. Article 23, addressing
children with disabilities, is clustered under “Baddealth and Welfare”. This has
unfortunately led to disability being further margiized as a welfare issue. Only two
Concluding Comments addressed the right to lifeltolidren with disabilities, despite the
data available on the killing or withholding ofdifsaving medical treatment for children
with disabilities®.

Despite widespread abandonment of children witraldigies, only eight concluding
comments mentioned children with disabilities unther cluster of “Family Environment
and Alternative Care”. This absence is even morgrising given that “many disabled
children are living in institutions where littlefeft is made to promote opportunities for
rehabilitation with their families and where thewrsdards of care are extremely poor -
inadequate food, health care, and access to eduogcgbrotection from violence or
opportunities for social inclusiort

Indian Legal Framework for Women with Disabilities

India is original member of the CRPD signed firay ds it opened for signature i.e. 30-3-
2007, India was the 7th country in the world angl filst significant country to do so and
ratified it by1-10-2007. India in the process of RIR negotiation agreed and stressed
inclusion of disabled mother and girls in proposedventior®. In the preparation of draft
India has plays an important role, Only 4 countsest drafts. India was one of them.
Ministry of Social Justice and Empowerment had uksons with NGOs, lawyers and
with other Ministries to finalize the draft. Thengere two areas in which India’s attempts
remained unsuccessful — one was to involve parasdgsciations. This was completely
negated by the rest of the international commumixgept Costa Rica, Kenya and to some
extent Israel. The second was to have a speciasfgooup on persons with multiple &
severe disabilities.
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The Union Cabinet in India approved the ratificatiof UNCRPD without the Optional
Protocol. So for India neither signed nor ratifigg optional Protocol, in effect of that
India is exempted from implementation of Communaratprocedure and Inquiries by
CRPD committee.

India’s position with regard to ratification is, @ a complaint is made, an independent
international body can come into India and scra&rand an international body comes only
when all the internal remedies — National HumanhRigCommission (NHRC), High
Courts & Supreme Court — have failed- which Indever accepted. The Government's
view is that India has strong internal systemslace. Therefore, we do not need Optional
Protocol. NGOs, on the other hand, say that if aeehstrong institutions, then we should
not worry about external scrutiny.

India adopted a number of measure to implemenintieenational obligation to protect the
rights of person with disability e.g. legislationdaadministrative measures to promote the
human rights of persons with disabilities; protentl promote the rights of persons with
disabilities in all policies and programmes; stayy @ractice that breaches the rights of
persons with disabilities; ensure that the pubdictar respects the rights of persons with
disabilities; ensure that the private sector awmlividuals respect the rights of persons with
disabilities; undertake research and developmentaafessible goods, services and
technology for persons with disabilities and eneger others to undertake such research;
provide accessible information about assistive rteldbgy to persons with disabilities;
promote training on the rights of the Conventiorptofessionals and staff who work with
persons with disabilities; consult with and involversons with disabilities in developing
and implementing legislation and policies and igisien-making processes that concern
them.

Indian Constitution and Legislations

Preamble followed by Fundamental Rights and Divecfrincipal for State Policy of
Indian Constitution makes provision not only on Hasis of non discrimination however
protective form towards women which naturally inh&omen with disability. Art 15(3)
explicitly written to protect the laws which posiily discriminate in favor of women.

To address the issues of person with disabilityaimdsovernment enacted the Persons
with Disabilities (Equal Opportunities, Protectiofh Rights and Full Participation) Act,
1995. The enforcement mechanisms envisaged in thendlude a Central Coordination
Committee at the national level and a State Coatitin Committee at the state level. It
also includes Chief Commissioner (Persons with IDigi@s) at the national level and
Commissioner (Persons with Disabilities) at theeskavel.

The central and state level coordination commitegesentrusted primarily with the task of
facilitating continuous evolution of comprehenspadicy on disability in the areas of their
respective jurisdiction. The Chief Commissioner ahd Commissioner (Persons with
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Disabilities), as the case maybe, are entrusteahgpily with the task of monitoring
disbursement and utilization of funds on disabildjlocated to various government
departments and also to take cognizance of case®lation of rights of persons with
disabilities.

Ministry of Social Justice and Empowerment, Govezntmof India had constituted a
committee to suggest amendments in the existing PAWD It may be useful to write a
new law rather than amending the present one inligine of international instrument
signed by India. Act seems to have gained momenmtuthe wake of India ratifying the
UN Convention of the Rights of Persons with Diséils. In continuance of the said
process, the Ministry of Social Justice and Empaovesit, Government of India, has vide
Govt. notification F.No. 16-38/2006 — DD.llI dat&Dth April 2010 has constituted a
committee to draft a new law and submit the follogvto the government on or before 31
August 2010:

a) The draft of the new law

b) Note on requirement of financial resources for plepose of implementing the

proposed new law
c) The process followed in evolving the new draft law.

Other National Laws related to Disability
There are four Laws pertaining to disabilitiesndih:
1. The Mental Health Act, 1987
2. The Rehabilitation Council of India Act, 1992
3. The Persons with Disability (Equal OpportunitiesptBction of Rights and Full
Participation) Act, 1995
4. The National Trust for the Welfare of Persons wiititism, Cerebral Palsy, Mental
Retardation and Multiple Disabilities Act, 1999

Apart from these laws, India also has the NatidPalicy for Persons with Disabilities
which was adopted in 2006.

Indian Courts

Supreme Court and High Courts of India too ende#@iwerenforcement of rights of person
with disability. Indian Supreme Court has ruled @mumber of occasions that when an
international commitment increases the rights taia of the citizenry, then such rights
could become available to the people even direfttyn the International instrument

without an enacted national legislation

The Supreme Court of India upheld the right to radtbod of a girl with intellectual

disability'’, who was raped at a government-run shelter. Thmamowas against the
termination. Moreover, she was in the 19th weelpiafgnancy. An interim order was
passed in July making reference to the UNCRPDtated that “in respecting the personal
autonomy of mentally retarded persons with regaydthe reproductive choice of
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continuing or terminating a pregnancy, the MTP lags down such a procedure. We must
also bear in mind that India has ratified the Caoieen on the Rights of Persons with

Disabilities (CRPD) on October 1, 2007 and the ent# of the same are binding on our
legal system.”

In Dr. Jagdish Saran & Ors. vs. Union of Inflalustice Krishna lyer clarified that even
apart from Articles 15 (3) and (4), equality is r#graded or neglected where special
provisions are geared to the larger goal of thaldél getting over their disablement
consistently with the general good and individualim

Persistence of certain cultural, legal and instindl barriers makes women and girls with
disabilities the victims of two-fold discriminatioras women and as persons with
disabilities

The Convention is the milestone to protect thetsgif, intre allia, women and girl with

disabilities. The challenge of implementing the @amtion is manifolds as need for
training, capacity building, awareness raising, dyquactices collection and validation,
knowledge management, mainstream disability indalelopment activities, to include
persons with disabilities in all stages of impletagion, and build capacity of
organizations of persons with disabilities to dd%so

Conclusion

Ministry of Social Justice and Empowerment, Govesntof India endeavor to implement
the rights of person with disabilities in form ofaetment, policies and financial assistance
to women with disabilities. Indian Supreme Couringea guardian of rights of citizen too
alert to protect the rights of women with disal@ht India enacted a number of laws to
meet the issues of person with disabilities but ”ad pay much attention on gender
discrimination with disabilities, hope to new lawsa person with disabilities must be
address the issues of women with disabilities pnemily .
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Dimensions of Judicial Activism in Indian Perspectie

Dr. S.K. Chaturvedi

Introduction

Activism has one word but constitutes many wordsliclal activism has become a subject
of controversy in India. The Constitution of Indi@erates in happy harmony with the
instrumentalities of the executive and the legiskat The judiciary exercising democratic
power must enjoy independence of a high order. Bdependence could become
dangerous and undemocratic unless there is a tdimstal discipline with rules of good
conduct and accountability: without these, the solm@y prove arrogant. Judicial activism
is the views that the Supreme Court and other jsidduld creatively (re)interpret the
texts of the Constitution and the laws in ordeséove the judges' own visions regarding
the needs of contemporary society. Judicial ativbelieves that judges assume a role as
independent policy makers or independent "trusteadiehalf of society that goes beyond
their traditional role as interpreters of the Cantbn and laws. The concept of judicial
activism is the polar opposite of judicial resttain

Judicial Activism: Definition

The term ‘judicial activism’ has not been definegrahere in the Constitution of India nor
it has been defined in any Indian statute. Howesecording to Black law dictionary,
judicial activism as a judicial philosophy which tives judge to depart from strict
adherence to precedents in favour of progressidenamv policies which are not always
consistent with the restraint expected by appeljladges. According to the former chief
justice of India A.M.Ahmadi, judicial activism is mecessary adjunct of the judicial
function since the protection of public interestoaposed to private interest happens to be
its main concerh According to Prof. Upendra Baxi:*Judicial activisis an inscriptive
term. It means different things to different peopléhile some may exalt the term by
describing it as judicial creativity, dynamism &fetjudges, bringing a revolution in the
field of human rights and social welfare througtioecement of public duties etc. Others
have criticized the term by describing it as jualiocextremism, judicial terrorism, and
judicial transgression into the domains of the ptine® organs of the state negating the
constitutional spirit.?

*Assistant Professor Law, H.N.B. Garhwal Central Umirsity, SRT Campus, Tehri,
Uttarakhand.
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How does it work in modern society?In a modern democratic State there are three
instrumentalities constituting the State and exaguits functions. These are the executive,
the legislature and the judiciary. Though the jiadicis considered the weakest link since
it has neither the power of the purse nor the sywetin recent times its role has assumed
considerable importance because it seeks to préwergxcesses of the executive and the
legislature and acts for protection and enforceroéiheir rights and as a keeper of their
liberties.

In a democratic form of government, it must be revoered, judges do not have the last
word, and in fact it is not appropriate that théhauty of one organ of democracy should
be absolute and final. The decision even of thex aypairt can be altered by ‘popular’
judgment of the legislature if it is found to thwggislative intent. Similarly, the court
can void legislature if it is found to be inconsigt with the Constitution. Thus, there is, so
to say, an understanding between each organ of @anyothat its decision is not final
and may not prevail. The Judges should guard agsireh flattery as it may tarnish the
image of the judge and the judiciary.

It is well-known that the legislature often doeg find sufficient time for a threadbare
discussion before a Bill is turned into an enactnzemd therefore leaves gaps in the law,
which gaps have to be filled by the courts throtighprocess of interpretation. In an ever-
growing and fast-changing societal set-up, the drfdlls on the judiciary to mould the
law to ensure its relevance in a changed scenaroe smendment of the law may be a
time-consuming process. There is therefore a pattipe between the two organs and it
would be wrong to assume, as some do, that theigugi and the legislature are at
loggerheads; to so think is to fail to apprecidteirt respective roles, albeit, in some
situations their roles may conflict. Democracy danction smoothly only if there is a
healthy respect for each other’s role.

History of Judicial Activism in India

The evolution of the theory of judicial activism India can be traced back to the late
1960s or early 1970s during the time when Mrs ld@andhi was the Prime Minister of
India and an eminent lawyer and legal luminary, BfoKumaramangalam, was the Union
Minister. When the late Mrs. Gandhi attempted ttrocluce progressive socialistic
measures in order to implement her favourite sldggribi hatao” (remove poverty) by
abolishing Privy Purses and privileges given to énstwhile rajas and princes of the
princely states of pre-independent India, and natining the 14 major banks so as to
serve the cause of the poorer sections of the tgoriea more meaningful manner, a
conservative judiciary did not take it kindly angusk down the relevant legislation as
unconstitutional. What happened to President Frartkbosevelt during the period of the
great depression and to his new deal legislatigpgpéa@ed in India to Mrs Gandhi. The
judgment of the Supreme Court of India in the PriRurse abolition and bank
nationalization cases was considered by Mrs Gatallbe judicial overreach, and the
reaction was at once strong and unequivocal. beBeved that on the advice of Mr
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Kumaramangalam the conservative and most senigepiaf the Supreme Court who
participated in the majority judgment in the aboeses were passed over for appointment
to the post of Chief Justice of India.

Through judicial activism, the court moves beyotsdnormal role of a mere adjudicator of
disputes and becomes a player in the system ofdbatry, laying down principles and
guidelines that the executive must carry out. Infgrening its activist role the court is
required to display fine balancing skills. Whilefacting the fundamental human rights of
the people, the judiciary must take care to enthaeits orders are capable of execution,
for no amount of judicial activism is useful if isders are incapable of execution; they
then remain “paper tigers” only.

Unless the court is sure that its order is capablgeing enforced, both in letter and spirit,
it should be slow in passing such an order; firdbes so, it will appear to be speaking for
effect and publicity only. If it passes orders tlotly attract media attention but are
otherwise incapable of execution, they will be faefive and in the long run will harm the
court’s credibility, reputation and image. In thesp the Indian Supreme Court has at times
had to face the embarrassment of its orders aedtatins not being implemented in a few
cases. There are cases where the implementingraigghdave pleaded their inability to
enforce the court’s order on account of varioufialities faced at the ground level. This
may give rise to a perception amongst certain @estiof the people that the court is
becoming a paper tiger, prone to emitting moradjsioars, to which a deaf ear can be
turned with impunity on account of their inherenityenforceable nature.

Judicial Activism under Constitution of India:

The Supreme Court is the Apex Court of India. Thengitution of India confers wide
jurisdiction on the Supreme Cotit also confers on the Supreme Court the power of
judicial review! the power to enforce its decrees and ordensl to some extent the power
of law-making. The High Courts of India are also conferred the goef judicial reviev.
The conferment of such wide jurisdiction and widawvprs provides enough scope for
judicial activism in India. Under the Constitutiari India, the Supreme Court enjoys a
wide jurisdiction by way of origindl appellaté and advisory jurisdictidfl. It also has a
jurisdiction to entertain appeals by way of spetéalve’. Under the original jurisdiction
the Supreme Court has to decide any dispute —etayeen the Government of India and
one or more States; (b) between the Governmemdé land any State or States on one
side and one or more other States on the othéc) tetween two or more States.

The Supreme Court through its original jurisdictit)as played an activist role in
promoting the principles of federalism by decidisgues relating to the distribution of
legislative powers between the Union and the Stateslating to the matters of both intra—
State and inter-State freedom of trade and comrfetdeder its advisory jurisdiction the
Supreme Court may decide a question of law or rfefetrred to it for its opinion by the
President. In re Delhi Laws ActCasethe opinion of the Supreme Court was sought
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regarding the validity of the Act with regard tdelgated legislation. In re Kerala education
Bill** the Bill was reserved for the consideration of President who referred to the
Supreme Court to give its opinion on its validity.re Berubari Caséthe opinion of the
Supreme Court was sought to find out the mannavrhiich the territory of India could be
transferred to Pakistan. In Special Court referébaseé® the Supreme Court was asked to
consider the extent of the privileges of the legisle and the powers of judicial review in
relation to it. In re Presidential RefereHdie Supreme Court was asked to consider as to
whether the recommendation made by the Chief gustidndia on the appointment of
Judges of the Supreme Court and the High Courttbowt following the consultation
process are binding on the Government.

As observed by S. P. Sathe An K. Gopalan vs. State of Madtaslthough the Court
conceived its role in a narrow manner, it assetted its power of judicial review was
inherent in the very nature of the written Consitito'®. In this case the Supreme Court
upheld the validity of a pre-constitution prevestigdetention law on the grounds that once
the deprivation was supported by law, Article 2luldonot be said to be infringed.
However, the judges of the Supreme Court did nke tang to make their presence felt
and began to actively pursue their functions assigio them by the Constitution. This
approach led to a series of decisions scuttlingrnedtive legislation on the ground that the
law interfered with the fundamental right to holdperty.

The struggle between the two wings continued amffadt, it was during this time that the
Supreme Court, while interpreting Article 388 oé t@onstitution empowering Parliament
to amend the Constitution, made its landmark judgnreKeshavnanda Bharti ca€eIn
this case it was held that the basic structurehef@onstitution was not amendable, not
even by a legislation of the ParlianfénDuring this era, the Legislature sought to bring
forth people-oriented socialistic measures whidhemvin conflict with fundamental rights,
particularly the right to acquire, hold and dispadeproperty, were frustrated on the
upholding of the challenge based on fundamenthtsigy the Supreme Court.

The imposition of the Emergency in 1975 and thesegunent suspension of fundamental
rights had a profound effect on almost every aspettdian life. The Supreme Court too

was affected and was at the receiving end of batkbor having delivered judgments that
were perceived by many as being violative of th&dhuman rights of Indian citizens. In

the post-Emergency era, the apex court, sensitigedhe perpetration of large-scale
atrocities during the Emergency, once again doraredictivist mantle. In the case of
Maneka Gandhi vs. Union of Indfathe court widened the ambit of constitutional
provisions to enforce the human rights of citizamsl sought to bring the Indian law in

conformity with the global trends in human-rightisigprudence.

In 1978 by an amendment of the Constitutfoile right to property was omitted and
introduced in Article 300A, thus ceasing to be adamental right. During the 1980’s and
the early 90’s, the court moved beyond being a negal institution; its decisions had
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tremendous social, political and economic ramifare. Time and again, it interpreted
Constitutional provisions and directed the Exe@utivcomply with the objective sought to
be achieved by the Constitution. Simultaneouslintibduced procedural innovations with
a view to making itself more accessible to disateged sections of society giving rise to
the phenomenon of Social Action Litigation or Palliterest Litigation. It is important,
because both in theory and in practice, litigatiothe realm of private law and public law
is qualitatively different.

Of the many differences, the first is that for lesw a private law controversy the court
ensures that a person who invokes its jurisdidtias sufficient intereskpcus standiin the
subject-matter of the litigation. On the other haindoublic law litigation, thdocus standi
rule is waived; an illegal act of commission or esin of a public authority, directed
against those who on account of economic conssraintilliteracy cannot knock at the
doors of justice, is viewed as potentially applieato a class or group insofar as its
consequences are concerned. The assumption istitbapotential litigants, large in
numbers, have an almost similar stake in the outcofrthe lawsuit pending before the
court, its effect is not only in present but akduristic, though only those actually
adversely affected by it will be directly affectied the decision.

In fact, in India, it is Public Interest Litigantsho have largely assisted the courts in
playing a proactive role and have enabled the sotot go into various issues of

exploitation of the poor and the needy, child etiooa environmental pollution, mass

injuries, factory pollution, drinking water scasciand the right to food and other basic
needs, preservation of forests, health of womenchildren, workers’ safety in factories,

consumer justice, etc. The court looks to the miowis of the Constitution for guidance.
Part IV of the Constitution, which contains the éaiive Principles of State Policy, is of

specific importance while dealing with public laitidation. In the case of State of Gujrat
v. Mirzapur Moti Kureshi Kassab Jarfiatthe Supreme Court held that Part IV of the
Constitution is not a pariah but a constitutionahnalate and. In practice, however
sufficient effort has not been initiated to implerhenost of these principles. It required the
State to set up within ten years a system to peofiide and compulsory education to all
children below 14 yeats

The role of the judiciary is extremely delicatesunch cases because it must not appear to
be playing to the gallery or playing a role whichyrbe described as partisan. Great care
must be taken to ensure that while the judge aygadlay a participatory role, they do not
appear to be entering the arena or give the imipress bias to the opposite party. It must
also be realised that the position of the oppo#ite.indeed true that, of late, many issues
that can be described as socio-political or refjgititical or eco-political are brought to
court. Some of them do have far-reaching conse@seand affect the social fabric of the
nation. Courts have, while trying to steer cleaa@as falling within the political thickets,
not hesitated to exercise jurisdiction in appragrizases. The courts have taken up causes
of the poor, the underprivileged and the exploitefien acting on newspaper reports.
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Further the Supreme Court has directed the exerttitake steps towards environmental
protection, rights of women and children, abolitiminchild labour in hazardous industries
and several other socially desirable issues.

Conclusion

The Judicial activism is not an aberration. It is essential aspect of the dynamics of a
constitutional court. Judicial activism, howevered not mean governance by the
judiciary. Today the judiciary is being increasinghlled upon to enforce the basic human
rights of the poor and the deprived ones and twg development is making the judiciary

a dynamic and important institution of the StateeTJudiciary cannot take over the

functions of the Executive. The Courts themselvestndisplay prudence and moderation
and be conscious of the need for comity of instmtiaéies as basic to good governance.

Judicial activism has to be welcomed and its ingtians assimilated in letter and spirit.
The power of judicial review is recognized as pafrtthe basic structure of the Indian
Constitution. The activist role of the Judiciary implicit in the said power. Judicial
activism is a sine qua non of democracy becaudeuitan alert and enlightened judiciary,
the democracy will be reduced to an empty shethdy be stated that the judicial activism
in its totality cannot be banned. It also must fiorc within the limits of the judicial
process. It is obvious that under a constitutiofyrmlamental feature of which is the rule
of law, there cannot be any restraint upon judiat@lvism in matters in which the legality
of executive orders and administrative actionsuisstjoned.
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Social Action Litigation and Access to Justice
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Abstract
Justice is an idea that affirms social equality g any kind of discrimination or abuse out of
social class or any other reason. It is a concepblving fair, moral and impatrtial treatment of all
people who face injustice in some or the other waglia’'s higher judiciary has created and
overseen the evolution of social action litigatiarindia. Social action litigation is popularly kam
as Public Interest Litigation. Public Interest Igétion is a tool in the form of legal action initéal
in a Court of Law regarding a matter which concemsblic interest. The public interest litigation
model is an instrument for the delivery of fair aeduitable justice, resistant to governmental
apathy as well as economic and social privilegeci®@action litigation through its very effective
and efficient machinery has slashed down many wessacy practices of the Courts and authorities
giving the much needed protection to the negleatetipoor section of the society.

Introduction

The Indian judiciary, especially at the level of tRupreme Court and the High Courts, has
for long been concerned with the concept and madaif justice. What constitutes justice
and for whom? How do we truly achieve the admiralolestitutional precepts that ‘no one
is above the law’ and that ‘all persons are emtitiethe equal protection of the law’? How
do we cope with the problem that in principle, jfadrsons are equal under the law’ but in
reality, ‘some are more equal than others’?

In its infancy, immediately after independence, 8wupreme Court of India grappled, not
always successfully, with the problem of strikingoalance between the much-needed
programs of economic and social reform (for inséaand reform and land redistribution)
on the one hand and establishing the credibilitthefnewly-born Indian State in terms of
fostering the rule of law and respecting the righested under laws that preceded
independence and the very Constitution itself, lse @the? During the first couple of
decades when, for all practical purposes, India fuastioning as a de factone-party
political system, the Supreme Court focused on ptorg the values of constitutionalism,
separation of powers and checks and balances ndanaach organ of the State.

The Supreme Court and the High Courts were evelanigin their review of executive
actions, hence ensuring to the public requisitégotmn against excesses of authority or

* Assistant Professor of Law, Ideal Institute of M@gement and Technology (School of
Law), GGSIPU, Delhi.

** Assistant Professor of Law, Ideal Institute of Bhagement and Technology (School
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abuses of powerThey were equally vigilant in their review of lelitive actions, both in

respect of lawmakirigas well as in balancing legitimate parliamentaoyers, (necessary
for the effective functioning of Parliament) witlagiamentary privileges, notably that of
punishing for Contempt.

In the decades thereafter, the Supreme Court tuteeattention towards the frequency
with which the Parliament was amending the Cortstituusing the dominance of a single
political party at both the national and state lete the maximum. The Court elaborated
upon the distinction between the constituent amgislative powef. Moreover, as the
judiciary and the Indian political system maturttet Supreme Court firmly established the
primacy of the Constitution through its articulatiof the basic structure doctrine, thereby
safeguarding those features that are inherenteilCtnstitution from being altered through
the mere exercise of legislative povier.

As its confidence, skill and maturity developednfrthe above achievements, the Supreme
Court turned its attention towards the challengseafuring ‘justice for all’, i.e., for the rich
and poor, over-privileged and under-privileged adisantaged and vulnerable, exploited
and excluded alike. It did so by creating a unigukldian breed of public interest
litigation, which was given the nomenclature ‘sb@ation litigation’ (‘SAL’) by noted
jurist, Upendra Baxd. After a thoughtful and balanced assessment ofetitly years of
SAL in India, Professor Baxi concluded that as sulteof SAL, the Supreme Court had
evolved from being the Supreme Court of India iat&Gupreme Court for Indians—all
Indians alike’

SAL is the product of judicial activism on the paftthe judges of the Supreme Court and
the High Courts in India. It came into existenceaasesponse to an endemic problem
encountered in India, and indeed in many Third Warbuntries, namely, that of the
continued existence of a large number of groups sectors who are subjected to
exploitation, injustice, and even violence on a@aunsd and systemic basis. In this climate
of exploitation, conflict and violence, judges welallenged to play a positive role. They
could not rescue themselves by invoking the doesrinof self-restraint, strict
constructionism, or passive interpretation. The SBitution confers upon judges a very
potent power, namely, the power of judicial revie@iven the historically prevalent
conditions of poverty, squalor, and injustice idiln the judicious and sustained use of this
power to further the cause of social justice becamabsolute imperative.

The judiciary was called upon to play an importasie in preventing and remedying
abuses and misuses of power and in eliminatingoéafibn and injustice. It was necessary
for this purpose to make procedural innovations Wauld enable it to meet the challenges
posed by such new roles. In doing so, the judicibeing alive to its social responsibility
and accountability to the people of the countrygta to liberate itself from the shackles
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of western thought and its ways. It made innovatise of the power of judicial review to
forge new tools, devise new methods and fashion aswategies for the purpose of
bringing justice to socially and economically digadtaged groups. Through creative
interpretation, the courts brought about democatitn of remedies to an extent that was
unimaginable ten or fifteen years earlier. Thetetha of SAL, evolved by the Supreme
Court has brought justice within the ken and reafctine common man and it has made the
judicial process readily accessible to large segsnehthe population who were hitherto
excluded from claiming justice.

One of the main problems that impeded the developoifeeffective use of the law and the
justice system in aid of the disadvantaged was tifabaccessibility of justice. The
Constitution, which provides for fundamental righdsnfers the right to move the Supreme
Court by appropriate proceedings under Article 82 their enforcement. Article 32
empowers the Supreme Court to issue any directamdgrs, or writs for the enforcement
of such fundamental rights. Article 226 vests sampowers in the High Courts.

Though these Articles of the Constitution are caachn the widest of terms and anyone
can approach the Supreme Court or the High Coartsrfforcement of fundamental rights
under them, the interpretation which prevailed miyrihe first three decades of the
existence of the Supreme Court was such that Ar82l meant very little to the large bulk
of the population of India who remained in awe #ulation of the Court® The Court
was, for a long time, used only by those who wemalthy and affluent and who, to
borrow Marc Galanter’s phrase, were ‘repeat playefrshe litigation gamé’ The poor
were priced out of the judicial system and they Hmtome what one would call
‘functional out-laws’. It was impossible for the groto approach the Court for justice
because they lacked the awareness, assertivenesaceess to the machinery required to
enforce their constitutional and legal rights.

The Supreme Court found that the main obstacle twideprived the poor and the
disadvantaged of effective access to justice wagrdditional rule ofocus standiwhich
insists that only persons who have suffered a fipdegal injury, by reason of actual or
threatened violation of a legal right or legallyfected interest, can bring an action for
judicial redres$? It is only the holder of the right who can sue &mtual or threatened
violation of such right® No other person can file an action to vindicatehstight. This
rule of standing was obviously evolved to deal with right-duty pattern, which is to be
found in private law litigatiod? But it effectively barred the door of the Courtltoge
masses of people who, on account of poverty anghhmrance, were unable to avail of the
judicial process. It was felt that even if legadl aiffices were established, it would be
impossible for them to take advantage of such laghprogramme because most of them
lack awareness of their constitutional and leggihts. Moreover, even if they were made
aware of their rights, many of them would lack tda@acity to assert them.
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The Supreme Court, therefore took the view thawvas necessary to depart from the
traditional rule oflocus standiand to broaden access to justice by providing where a
legal injury is caused to a person (or to a clabgpe@rsons) by violation of their
constitutional or legal rights and where such pei@oclass of persons is, by reason of any
disability, unable to approach the Court for relefy member of the public or atwpna
fide social action group can bring an application in ttigh Court or the Supreme Court
seeking judicial redress for the injury causeduchsperson or class of persdns.

The Supreme Court also felt that when any membéhefpublic or a social organization
espouses the cause of the poor and the downtrotidéshe should be able to move the
Court, even by just writing a letter, because iuldanot be right or fair to expect a person
actingpro bono publicdo incur expenses from his or her own pocket ferléwyer’s fees
and prepare a regular writ petition to be fileccourt. In such a case, a letter addressed by
such person to the court can legitimately be regrha an ‘appropriate proceeding’ within
the meaning of Article 32 of the Constitution. Thepreme Court thus evolved what has
come to be known as ‘epistolary’ jurisdictf8rwhere the Court can be moved by just
addressing a letter on behalf of the disadvantadasls of persons. Through this, the
Supreme Court achieved a major breakthrough irgbminjustice closer to large masses of
the people.

The courts, for a long time, remained the presen¥éne rich and the powerful, the landed
gentry, the business magnate, and the industcabty. They were used mainly to protect
the rights of the privileged class€sBut, now for the first time, the portals of the @b
were thrown open to the poor and the downtroddém, ignorant and the hitherto
subservient. Through SAL, their cases started cgrinefore the courts at the Centre and in
the States. The have-nots and the handicapped lbedasl, for the first time, that there
was an institution to which they could turn for meskal against exploitation and injustice.
They could seek protection against both, governalemawlessness as well as
administrative deviance. The Supreme Court becamsgrdol of hope for the deprived
and vulnerable sections of Indian society. It ageghifresh credibility with the people, as
the courts began dispensing justice to underriabners? women in distres¥, juveniles

in jails or otherwise incarceratéd,landless peasarnts,bonded labou?’ victims of
environmental pollutioff and many other disadvantaged groups of people, rimanner
unprecedented in the annals of judicial history.

Right from the inception of SAL, one difficulty w¢h became apparent was the total
unsuitability of the adversarial procedure to thésv kind of litigatior®® The adversarial

procedure is intended to be based on the ruleiwfess. It has evolved an elaborate code
of procedure in order to maintain basic equalitieen the parties and to ensure that one
party does not obtain an unfair advantage oveother. But the adversarial procedure can
operate fairly and produce just results only if tlwe contesting parties are evenly matched
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in strength and resources. This is quite oftentietcase. Where one of the parties to the
litigation belongs to the poor and deprived sediohthe community and does not possess
adequate social and material resources, she/teursd to be at a disadvantage in relation
to a strong and powerful opponent in an adversagisiem of justice. This was not only
due to the difficulty in getting competent legapresentation but also because of her/his
inability to produce relevant evidence before thoend

The problem of proof, therefore, presented an alwidifficulty in SAL cases. This
problem become extremely acute in many cases beazften, the authorities or vested
interests who were the respondents, denied onaaffidhe allegations of exploitation,
repression, and denial of rights made against theften, the respondents contested the
bona fidesof the social activists who came to the Court. Siomes, they attributed wild,
ulterior motives to such social activists and dewad the source on which the social
activists relied, namely, media and investigatieparts of social scientists and journalists.
Then, how is evidence to be produced before that@oubehalf of the poor in support of
their case? It is obvious that the poor and theddantaged usually cannot produce
material evidence themselves before the Court dimh,oit is extremely difficult for the
public-spirited citizen to gather relevant matedald place it before the Court. Similarly,
while there may be exceptions, by and large, itldidoe difficult for most social action
groups to collect the necessary materials.

What does the Court do in such cases? Would thetGmu failing to discharge its
constitutional duties if it refused to intervene emhthe relevant material had not been
produced before it by the petitioner? If the Coudre to adopt a passive approach and
decline to intervene in such cases where relevaténal had not been produced by the
party seeking its intervention, fundamental rightaild remain merely an illusion so far as
the poor and disadvantaged groups are concernedSilipreme Court, therefore, started
experimenting with different strategies, which itwenl departure from the adversarial
procedure, without in any way sacrificing the piibes of fair play. It was found that the
problems of the poor and the oppressed were dinadiya different from those which had
hitherto occupied the attention of the Court. Tmeeded a different kind of lawyering
skills and a different kind of approach. It was essary to abandon tHaissez-faire
approach in the judicial process and devise neategjies and procedures for articulating,
asserting, and establishing the claims and demahtte have-nots. The Supreme Court,
therefore, initiated the strategy of appointingciselegal commissions of inquiry®

The Supreme Court started appointing social atsivigachers, researchers, journalists,
government officers, and judicial officers as cowsdmmissioners to visit particular
locations for fact-finding. They were also requiredsubmit quick and detailed reports
setting out their findings as well as their suggest and recommendations. There have
been numerous cases where the Supreme Court hateadbis procedure. The following
paragraph mentions a few by way of illustration.
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In one of the early cases in 1981, there was a lmppy a backward community called
chamars(who had been traditionally carrying on the voaoatiaf flaying the skin of
carcasses of dead animals in the rural areas}tbatfundamental right to carry on their
vocation was being unreasonably taken away, thrdbhghsystem of auctioning to the
highest bidder the right to flay dead animals andispose of the skin, horns, and bones.
The chamarswere, for various social and economic reasonsplento produce any
material in support of their case. The Supreme Calerefore, appointed a socio-legal
commission consisting of a professor of law anduarjalist to investigate the complaint of
the chamarsand to gather material bearing on the correctnesstierwise of the
complaint. The commission submitted a detailed mepits socio-legal investigation and
put forward an alternative scheme under which s@reaministrators would safeguard the
rights of thechamars®®

In another case concerning the use of bonded labotlve Faridabad stone quarries, the
Supreme Court appointed Dr. S Patwardhan, a PmfessSociology working at the
Indian Institute of Technology, to carry out a selg@gal investigation into the conditions
of the stone quarry workers. On the basis of hinte the Supreme Court gave various
directions in the well-known case d@andhua Mukti Morchav. Union of Indig’
(‘BandhuaMukti Morchd).

Similarly, in the case oflpendra Baxi and Lotika Sarkar. Stateof Uttar Pradesh the
Supreme Court appointed the District Judge of Agraommissioner to visit the protective
home and to make a detailed report with regardi¢oconditions in which the girls were
living in the home. Consequent to the submissiomisfreport, several directions were
given by the Court, from time to time, which resdltin the improvement of living
conditions in the protective horfig.

The practice of appointing socio-legal commissiohsquiry for the purpose of gathering
relevant material has now been placed on a soumspjudential basis as a result of the
judgment of the Supreme Court Bandhua Mukti Morchawhich specifically ruled that
the Court, under the powers granted to it by Ae8cB2 and 226 of the Constitution, can
appoint such commissions and specify their manaiadepowers?

When the report of the socio-legal investigatiomeiseived by the Court, copies of it are
supplied to the parties so that either party wantindispute the facts or dates stated in the
report may do so by filing an affidavit. The Cowbuld then consider the report of the
commissioner and the affidavits that have beemnl fdad proceed to adjudicate upon the
issues arising in the writ petition. This practioearks a radical departure from the
adversarial system of justice, which India inhetitem the British.

Ubi Jus Ibi Remedium
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Even after these innovations were undertaken by Sbhpreme Court, the question
concerning the kind of relief which the Court cogjdhnt still remained unanswered. The
Court needed to evolve new remedies for givingefelirhe existing remedies were
intended to deal with private rights situations avete therefore simply inadequate. The
suffering of the disadvantaged could not be reliev®y mere issuance of the high
prerogative writs, orders granting damages or ictjons. The Supreme Court, therefore,
tried to explore new remedies, which would ensustriutive justice to the deprived
sections of the community. These remedies werethimdox and unconventional and they
were focussed on enabling the State (and its atig®)rto initiate affirmative action.
Bandhua Mukti Morchgrovides a typical example of the development atildation of
new remedies. In that case, the Supreme Court aradeder giving various directions for
identifying, releasing, and rehabilitating bondeabdurers, ensuring payment of the
minimum wage, the observance of labour laws, proni®f wholesome drinking water
and the setting up of dust sucking machines irstbee quarries. The Supreme Court also
set up a monitoring agency to continuously moriitgslementation of those directions.

In Hussainara Khatoorv. State of Bihar(Bihar pre-trial detention cas&)the Supreme
Court directed that the State Government shoulggrean annual census of under-trial
prisoners on October 31 each year and submittitécHigh Court. Thereupon, the High
Court would give directions for early disposal ases where the under-trial prisoners had
been under detention for unreasonably long peraddame. In Khatri v. State of Bihar
(Bihar blinding casé} the Supreme Court directed that under-trials wé Ibeen blinded
should be given vocational training in an instibatifor the blind and should be paid
adequate compensation. Likewise,Haoples’ Union for Democrati®ightsv. Union of
India (‘ASIAD Workers case’f? the Supreme Court set up a monitoring agency cfbko
activists. In another case brought before the CbyriSheela Barse, a journalisthe
Supreme Court directed that there should be a a&plrck-up for women, where women
police constables would be in charge and in additéo notice should be put up in each
police lock-up informing the arrested persons dirthrights. The Supreme Court also
ordered that a judicial officer should periodicalhspect the police lock-ups. There are
also cases where the Supreme Court has directeslyelny way of affirmative actioff.

Journey from Directives and Orders to Compliance

The question further arises as to how the direstawed orders made by the Court in SAL
cases can be enforced. The orders made by the @amumbviously not self-executing.

They have to be enforced through State agenciesifatite State agencies are not
enthusiastic in enforcing the court orders, theecbpnd purpose of SAL would remain
largely unfulfilled. The consequence of the failusé State machinery to secure the
enforcement of court orders in SAL cases wouldardy result in the denial of effective

justice to the disadvantaged groups but would hésee a demoralizing effect on further
attempts at litigation. It would make people loaittf in the capacity of the Court to deliver
justice through SAL. The success or failure of gikategy of SAL would necessarily

depend on the extent to which it is able to prowadeial relief to the vulnerable sections of
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the community. It is, therefore, absolutely essgrit the success of the strategy of SAL
that a method be found for securing enforcemergoaft orders in such litigation. There
are two different methods that have been adoptezhsuire that the orders made by the
Court in SAL cases are carried out. These are dagltbelow.

Public-spirited individuals or the social actiorogp, which initiated the SAL and secured
the order of the Court, should not remain conteatety with the court order. They should
also take the necessary follow-up actions and mantonstant pressure on State
authorities or agencies to enforce and implemeit iitis found that the court order is not
being implemented effectively, they must immediataing it to the notice of the Court so
that the Court can call upon the State authordgresgencies to render an explanation as to
why it has not been carried out. If there is wiltul contumacious disregard of the court
order, the Court can punish the concerned officéthe State for contempt of court. The
Supreme Court has not so far used its contempsdiatiori®> in SAL cases. But if
particular orders made in a SAL case are not chwig, the obligation of drawing the
attention of the Court to such failure of implenaittn should be on the individual or
social action group. If the Supreme Court has titsspowers to punish the concerned for
contempt in appropriate and exceptional casebpitld not hesitate to do so. The Supreme
Court has also started appointing monitoring agendor the purpose of ensuring
implementation of the orders made by it in SAL sas€his is another example of
innovative use of judicial power by the Supreme i€ou

The Supreme Court iSheila Barses. Union of Indig®® gave various directions regarding
police lock-ups for women and directed that a ladiicial officer should visit the police
lock-ups periodically and report to the High Coad to whether the directions of the
Supreme Court were being carried out or not. Th#s wlso seen iBandhua Mukti
Morcha’ where the Supreme Court issued approximately yené directions, several of
which have already been referred to above. Witheav o ensuring implementation of
these directions, the Supreme Court appointed L&Xmair Misra, a Joint Secretary, in the
Ministry of Labour, to visit the Faridabad stoneaqies after a period of about two or
three months. This was done to ascertain whetlgeditections given by the Court had
been implemented and to make a report for the Supr€ourt with regard to the
implementation of those directions. Misra carried the assignment as a monitoring agent
and submitted a report for the Court’'s considematibhe Supreme Court iNeeraja
Chaudhary’s cas& and in another case coming from the State of MadPradesh also
directed that representatives of social action jgsooperating within the area should be
appointed as members of the Vigilance Committeestitated under the Bonded Labour
System (Abolition) Act, 1976 The same strategy was also followed in H8IAD
Workers’ cas# where the Supreme Court, after clearly laying déenlaw on the subject,
appointed three social activists as ombudsmerhfoptrpose of ensuring that labour laws
were being observed by the state administratioe. AL strategy is still in the course of
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evolution but it holds out great promise for thaufe. This is so because by adopting it the
Court has tried to secure obedience to the ordadery it.

These are some of the methodologies that have dawmwed for the purpose of securing

implementation of the directions given by the ConrBAL cases. But it should be stressed
that the judiciary in India is still experimentingith new techniques and in the years to
come, there is little doubt that it will creativetievelop new methods and strategies for
perfecting this powerful tool.

Reforms Brought About By Social Action Litigation

Over a period of a decade and a half, the SupreowetQater followed by several High
Courts as well, has through a series of SAL judgmdreveral of which have been
detailed above) drastically altered the jurisprdidériandscape of the country. It has
forged new concepts and procedures relevant toctiiral, economic, and social
conditions in post-colonial India. At a proceduralel, SAL has given a new dimension to
the traditional rules of court procedure. At a sab8ve level, the courts have held up to
intense scrutiny key areas of government action inadtion. This explosion of judicial
activism (termed in India asocial action litigation has triggered constitutional,
legislative, and judicial reforms in a couple ofuBoAsian countries, notably Bangladesh,
Pakistan, and Sri Lanka.

The most significant elements of innovation in 8%&L approach:

Relaxation of the Doctrine of Standing

Traditionally, a petitioner only had the standilmgniove the court if she/he had suffered
some actual or threatened violation of legal rightsinterests. The Supreme Court
jettisoned this doctrine, throwing its portals ogerall Indians. It permitted NGOs, social
action groups and individuals to bring action ohddeof others, whose fundamental rights
under the Constitution were violated or threatened.

Epistolary Jurisdiction

Reforms of procedural laws in order to simplify th@nd make them less burdensome
(financially and otherwise) by creatingpistolaryjurisdiction’,*> under which actions can
be initiated simply by addressing a letter to agpidhereby dispensing with the need to
draw up a formal writ petitiof? It was deemed unfair that a petitioner should havecur

the expenses of drafting a formal petition. Coeesfare also waivéd.

Departing substantially from the adversarial mode 6judicial proceedings

The objective here is an attempt to level the pigyield especially in terms of burden of
proof (through the creative use of rebuttable predions) and proactive ascertainment of
facts by the Court (through court-appointed comioiss of inquiry, as elaborated further
below) without in any way prejudicing the rightaither party to due process of law.

Strengthening the investigative reach
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Strengthening the investigative reach of the cotmsugh court-appointed Commissions
of Socio-Legal Inquiry comprising of lawyers, acates, social workers, district judges,
and others to inquire into allegations raised ia petition, undertake fact-finding and
report to the Court. Such reports were treateatiasa facieevidence.

Encouragement to New Breed of Lawyering

It encouraged a new breed of lawyering through meseto ensure legal representation for
unrepresented or underrepresented groups, as svéiiraughuse of amicus curiaéand
amicus briefs).

Conscious Retention of Jurisdiction over the matter

Conscious retention of jurisdiction over the matéey long as is necessary in the interest of
dispensing justice. Such retention of jurisdictmmakes it possible to keep the mattab
judice as long as it is necessary and also enables the tooissue a succession of court
orders and directions until the time is appropriatethe court to deliver an effective final
judgment.

Protecting and Realizing the Right to Effective Reradies

Both the Constitution and the International CovemanCivil and Political RighfS (which
India has ratified) make the right to effective eaties itself a fundamental human right. In
SAL cases, the Supreme Court has fashioned a aingaw remedies that are proactive as
well as reactive. Moreover, it has also tried wkierepossible to provide the range of
available constitutional, civil, and criminal reniesl using a ‘one-stop approach’, thereby
saving the petitioners from going through multiptecesses of court proceedings.

Monitoring Compliance

Monitoring compliancewith Court orders and directives through court apieal
monitoring agencies and Commissions, as describedea Two further points merit notice
when considering the above eight elements. Fiesth ®f the above eight elements of SAL
(and further elements that may get evolved in theré) represents a distinct and severable
aspect of judicial reform, which may be assessddptd, and adopted on its own, as
appropriate in widely-varying contexts of differecuntries. Second, it is important to
mention that these elements are interrelated artdiependent, and together form the
composite that is SAL.

The components cumulatively achieve more than edcthem (for example enhanced

legal representation) can separately achieve imsteof enhancing access to justice.
Through these innovations, SAL has not only charthedudicial landscape, but has also
promoted the rule of law, the reign of constituibsm and the supremacy of the

Constitution. In this sense, so far as SAL is comee, the whole is indeed greater than the
sum of its parts.
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Conclusion

It needs to be recognized that there will inevigai opposition from affected quarters to
the strategy of SAL. Such criticism may be blatantsubtler’® They may come from
expected quarters or unexpected ones including feathin the judiciary itself. An
example of this may be seen in the judgment of@jtwige bench of the Supreme Court
speaking through Katju, J. while setting aside ghHCourt judgment (which had directed
the State to regularize the plaintiff gardener &siek driver since he had been working in
that capacity for the past 10 yeatsThe two-judge bench then went on to make gratsitou
comments on the role of the judiciary and on thgpssed limitations of public interest
litigation in India. These were questions not agsior determination in that case.

As long as forty years ago, the Supreme Courtlgigitescribed that,Obiter observations
and discussion of problems not directly involveamy proceeding should be avoided by
courts in dealing with all matters brought befotgemn, but this requirement becomes
almost compulsive when the Coust dealing with constitutional mattet§® Blithely
ignoring this sound directive, the two-judge bensbnt on to pronounce upon the
supposed limitations of public interest litigatidiven worse, the two-judge bench went on
to criticize two judgments delivered by a threegeadench (inJagadambika Pal'saseof
1998°, and theJharkhand Assembly cas# 2005°) calling those judgments ‘glaring
examples of deviations from the clearly providedstiiutional scheme of separation of

powers’>*

This strain of criticism of judicial activism astigulated in judgment of Katju, J., as such
is untenable. Courts have been consistent in grgunéilief in SAL cases relating to labour,
to victims of custodial violence, and to victimstbé excesses committed by the executive.
Since previously the targets of the Court’s ordeese comparatively junior officials, and
certainly not prominent politicians, the issue oflicial activism was not raised by the
executive. The present charge of alleged intertarday the courts has only now begun to
emerge, as those who wield political and economiwgy are beginning to be threatened
by the impact of SAL? In this context, Justice Sachar maintains that:

“It will thus be amply clear that the judiciary fiobmg some rare escapades) as mentioned
in the two-judge judgment is aware of its precisie in the constitutional set up. So when
seemingly interested people, mostly politicianguae it of overstepping its constitutional
limits, the anger is borne more out of frustratiaintheir own partisan actions being
challensg3ed before the judiciary rather than thepesion of power and jurisdiction by the
courts.’

In this context it is important to note that thelibm judiciary has previously dealt with the
issue of judicial constraint and public interesigéition. As with any innovation, there is a
prospect of capture and abuse. But, so far as SAlomcerned, this has been recognized
and addressed through development of procedurestéotly in the process of further
refinement) to screen
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SAL petitions when they are filed. A recent judgmenh the Supreme Court states that
frivolous petitions shall be dismissed with cost®ider to dissuade persons from misusing
the procedure established for SAL ca¥eBealing with two inter-connected appeals
guestioning a Bombay High Court decision, Justiasayat opined that the time had come
to weed out petitions “which though titled as pahinterest litigations are in essence
something else® Recalling several decisions of the Supreme Cthetbench condemned
in the harshest of words the trend of filing petis under the garb of public interest
litigation for service related matters. This casglerscores the complexities involved in
making decisions concerning the legitimacy of SAdtifpons. While it may be true as a
general rule that service-related matters oughttadie filed as SAL petitions, there is a
need to make exceptions where there are allegatdnblatant abuse of power or
discretion, in whatever form, including dismissatansfers or other forms of victimization
of ‘whistle-blowers’.

An important issue relating to the enterprise ofmderatising justice through SAL
concerns its sustainability. This issue implicatee multiple tasks of sustaining the
champions of change, of sustaining and increagimgiriclusiveness of the broad-based
popular constituencies who support and claim ownprsf SAL, and the herculean task of
strengthening of the capacities needed for effecapplication of the SAL approach
among judges, lawyers, and court personthel.

However, as long as the thirst for justice remaisto be fully slaked, and as long as the
hunger for justice remains yet to be fully-appeasAll will continue to hold its unique
attraction, not only in the pursuit of justice fime privileged and affluent few but, more
importantly, in the pursuit of justice for all.
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Key Issues of Crime Investigation and Police Systenn the Context
of Crime Reform

Miss. Khoda Meena*

Abstract
It is very important to let us know how the police ingggion in criminal cases as well as what reforms has
been by our Indian government of the law and the Constitutiamd@.|ICriminal Procedure Code provides that
the powers of an officer-in-charge of a police station mayxeecesed by superior officer of police throughout
the local area of his jurisdiction. For the commission of crimeestigation firstly we have to understand the
meaning of charge, complaint, investigation, inquiry, non-codpézaffence. Similarly, examining witnesses
and arranging raids and searches also form an integral part of thetigaéisn.Modern technique and reforms
of crime investigation viz forensic science investigation piagortant role in the crime investigation. They
establish the presence or absence of a link between the, theneriminal, the victim, the place and the time of
occurrence. The investigation techniques of computer crires to be varied according to the nature of the
crime.
Key Notes:CBI, CID, CRB, NHRC, IPC, Cr.P.C, NCRB, DNA, USAFR; Cr. L.J.

Introduction

The Criminal Procedure Code is mainly an adjedtwe of procedure. But there are at the same time
some provision that are in nature of law e.g. miovi relating to prevention of offences and
maintenance preoedihgThe object of the code is to provide machinery tfee punishment of
offenders against the substantive criminal law @#tained in the Indian Penal Code as well as in
other acts. The present work cover the main heads aspowers of superior officer of police,
commission of crime investigation, modern technigud reforms of crime investigation, Mali Math
committee report which is concern with crime inigastion and crime reform.

The applicability of the code of criminal procedgenerally extends to investigation, inquiry oiltra
offence committed under the Indian penal code uadgrspecial or local statue. However when an
enactment for procedure regulating the mannerasfepbf investigation, inquiry or trail, the prowsi

of that enactment shall prevail over the code whicral procedure unless there is a specific prowisi

to the contrary. Where no special or different poae is provided by the special Act, the procedure
provided by the criminal procedure code, shalldi®¥ed. In this chapter we are going to discuss th
commission of crime and the police how they dedhhe offender by legal way. It is very important
to let us know how the police investigation in driad cases as well as what reforms has been by our
Indian government of the law and the Constitutibimdia.

Powers of superior officer of police

Under Section 36 of the Criminal Procedure Codeiges that the powers of an officer-in-charge of
a police station may be exercised by superior efficf police throughout the local area of his
jurisdiction. The use of the word “May” in the sect clearly indicates that the section does not
compel but only empowers exercise of powers. Somardent of police, deputy superintendent of
police and an inspector CID also superior in ramkhe officer-in-charge of a police station, bug th
section doesn’t not permit such a superior poliffecer to oust the officer-in-charge of the police
station from exercising his jurisdiction under thetion.

A superior officer of police can, under orders @ buperior officer, investigate a case anywhere
within the staté The inspector general of police will have juriitin extending over whole of the
staté. The Supreme Court iNirmal Singh Kahlon vs. State of Purijabeld that the words “in rank”
used in Section 36 should be given purposive cocisbn and the provision of this section should be
read harmoniously with the provision contained @&tt®n 3 of the Police Act, 1861. A plain reading
of the aforesaid provision would show that it cimtathree ingredients, namely (1) the investigation

*Lecturer in Law, Arunachal University of Studies, &nsai, A.P.
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must be carried out by an officer- in-charge (ifigh may be supervised by an officer superior in
rank and (iii) it should be in respect of a locedato which they are appointed. The members of
public are required to help and assist a magistrafmlice officer in three way&z (i) in preventing

the escape of an offender or (ii) prevention ofabreof peace or (iii) in preventing injury to publi
property such as railways, telegraph, canals etcal®y for omission to do is provided in Sectiory 18
of Indian Penal Code but this does not mean thes#ttion confers general power on the police to
call upon the members of the public to join themapprehending the offender or collection the
evidence against him. The demand made on the pultlidés regard should be reasonable.

Commission of Crime Investigation

Under the criminal procedure code it has given thawv the police conduct investigation while
dealing with crimes. For the commission of crimeeistigation firstly we have to understand the
meaning of charge, complaint, investigation, inguimon-cognizable offence. Charge means under
criminal procedure code of India that is framedthg court after a prima facie case about a certain
offence or an offence having been committed by #iceused is disclosed after the criminal
investigation. Complaint is a document which is sent or presktighe magistrate with a view to his
taking action and not merely with a view to givéoimmation. A complaint therefore doesn’t include
the police report. The complaint may be made oraflyn writing. There is no specific format in
which a complaint should be made. Investigation meealefined in Section 2(h) has a very wide
conno?tion. It includes arrest and detention gbemson for the purpose of investigation of an
offence.

Similarly, examining witnesses and arranging radsl searches also form an integral part of the

investigation. Medical examination of the arregtedson also forms a part of the investigation

Generally speaking, the following steps in a criahicase may be deemed to be within the purview of

the term ‘investigation’ under the code:

i.  Proceeding to the spot of crime

ii.  Ascertaining the facts and the circumstance otdse.

iii. Discovery and arrest of the suspected offenders.

iv.  Collection of evidence, examination of various pessincluding the accused and recording
their statements in writing.

v. Search of place or seizure of things considerecssary for the purpose of making out a
prosecution case.

vi.  Filing of a charge sheet under Section 173 of teeovhere materialcollected is sufficient to
make out a prima facie case against the offendeffenders.

The provision relating to investigation by the peliofficers are contained in section of criminal
procedure code. Under Section 154 of the Crimimakc&ure Code this section applies to cases
where information is received by police as to cossian of a cognizable offence. The object of the
FIR is to acquaint the court before which bail &mtlon is to be considered and accuses is to be
produced, with the facts given out immediately after thewrzence of the offence and to safeguard
the interest of accused against subsequent adslglen Thus the loading the FIR sets the crimiaal |
into motion and it has to be appreciated keepingiimd the facts and circumstance of each case.

The information regarding of an offence may be gite police orally or in writing. Where the
information is given orally to the officer-in-cha@f a police station, it shall be reduced in wgti
and read over to the information. First informati@port has always been considered as a very
important document relating to criminal cases. Bopreme court irRamesh Kumar vs. State of
(NCT) Delht held that provisions of Section 154 of Cr. P.Cmisndatory and the concerned officer
of police station is duty bound to register theecasm the basis of an information disclosing
commission of cognizable offence. Under Section iftvides that no police officer shall investigate
a non- cognizable case without an order of a coempehagistrate having power to try such case or
commit it for trail. Under Section 156 authorises aficer-in-charge of police station to make an
investigation in any cognizable offence without trexessity of an order of a magistrate and it tg du
of the investigating officer to bring out real umvished truth before the cotftt



Page 148 Journal ofgal Studies, ISSN 2321-1059, Vol. 3, Issue 2, July 2015

The Supreme Court i5.N. Sharma Vs.Bipin Kuntarobserved that the power of the police to
investigate any cognizable offence is uncontrobgdhe magistrate and it is only in cases where the
police decide not to investigate the case, thatntagistrate can intervene and either direct an
investigate or in the alternative himself proceediepute a magistrate subordinate to him proceed to
enquire into the case. Section 157 provides theqolare for investigation. The investigation in case
of a cognizable offence begins when a police-inrghaf a police station has reason to inspect the
commission of a cognizable offence on the basKRfor any other information so received.

When the police officer has reason to suspect #manussion of cognizable offence, he should
immediately send a report of the circumstance trgathe suspicion to a magistrate having
jurisdiction to take cognizable of such offenceeTbject of sending such report to the magistsate i
to keep him informed about the investigation offsaognizable offence by police so that he may be
able to control investigation and give appropriitections under Section 159, if deemed necessary.
Under Section 160 in course of crime investigatite, police may secure the attendance of person
who can supply necessary information regardingctmamission of the offence. The investigating
officer should issue written order addressed toptrson is a sought specifying date, time and place
where he has to appear for interrogation. Any persguired by the investigating officer to attend i
connection with investigation of cognizable offeriseunder a legal duty to comply with the order
issued under Section 160(1). A person wilfully mentionally omitting to attend is liable to purgsh
under Section 174 of Indian Penal Code.

Section 61 empowers the police to examine witnedsesig the course of an investigation. Any
person who is supposed to be acquitted with this faed circumstances of the case may be examined
orally. The police are supposed to record the statement of withesses which may subsequently be
used as evidence in course of trail of the cass.dbligatory for person who is examined by polite
course of investigation, to answer the entire qoegb him truly other than questions the answers t
which to which are likely to incriminate him or eoge him to a criminal charge. A person who gives
false information or deliberately gives untrue aesvg liable to be punished under Section 202 and
203 of the Indian Penal Code.

Section 162 protects the person making statemerihgdpolice investigation under duress or
inducement. The code allows police officer to relcstatement of witnesses with a view to facilitgtin
investigation of the offence. But if such statersemte made under duress or inducement, they are
rendered inadmissible in evidence because theyotdrensaid to be free and fair statement made
voluntarily. Sub section (1) prohibits an investiga officer from taking the signature of the pearso
qguestioned when his statement is recorded in wgritBection 174 deals with police to enquire and
report on suicide, etc.

Modern technique and reforms of crime investigation

“Forensic” can be defined as related to court pngde It means application of law of nature to the
laws of man. Typically it embraces all the brancbkscience and applies them to problems of law.
Though its technologies are borrowed from the veriscientific disciplines like chemistry, medicine,
surgery, biology, photography, maths, etc. But dheryears it has developed its own branches like
anthropology, ballistic, DNA, fingerprinting entotogy, hair and fibres toxicology. Therefore the
forensic science investigation play important rolethe crime investigation. Forensic science in
criminal investigation and trails is mainly concednwith material and indirectly through materials
with men, places and time. Among men, the investigeofficer is the most important person. He is
the person who is expert in this field. In fact,inihe whose work determines the success or ¢adtir
the application of forensic science in the procesf a criminal caseMaterial are identified and
compared with the processes of forensic sciencey Hstablish the presence or absence of a link
between the crime, the criminal, the victim, thagal and the time of occurrefte

The science of fingerprints, anthropometry, trackrka, documents (especially the examination of
handwriting) and forensic ballistics essentialljydngs to forensic science alone. The investigation
techniques of computer crimes have to be variedrdoty to the nature of the crime. However
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certain basic aspects may be mention here. Thetigation must understand the functioning of the
computer, the cyberspace and the internet. He dnaseteither a computer technologist. Or, he
procures the service of computer expert. Identificaof voice or sound has always been important.
The identification of criminal through fingerprintsas the first important breakOthrough in the
scientific investigation of crime. As usual theigidry and the public took some time to believéhia
utility of fingerprints as a scientific aid.

The first case in which conviction was based onlihsis of fingerprints was a unique attempt at
hoodwinking the public at large in 1882. An Argemtn widow, with two live children, wanted to
remarry. She found a husband but he would marrphlgrif she did not bring the children along. She
found no way to get rid of the children except byrdering them. She murdered them and raised hue
and cry that somebody else had murdered her childiter fingerprints in blood on the floor nailed
her lies. She was convicted for murder. The fingetp as evidence are important because of the
following features of the fingerprints. They ardqure, permanent, universal, inimitable, classifaat
and they are frequently available in crime situatés evidence. The culprits approaches, stays and
then the scene of occurrence. He leaves trackssnoarland around the place in the form of prints and
impressions (collectively called marks) of feetyat, tyres and the like. The evidence often cosnect
the criminal with the crime conclusively. The traolarks establish not only the presence of the
culprits at the scene of crime but also give thenlper of participants. The most important
development in the criminal investigation is th&raduced of the DNA in ZDcentury. The correct
identification of criminal and other individuals $ialways been one of the important problems in
criminal and civil investigation. The best and a@rtmethod, so far, had been the identification
through fingerprints. In all countries, thousand defad bodies most of which are killed remain
unidentified. DNA is helping to reduce the numbérsoch unidentified bodies. In spinn¥is
Common Wealth, the USA court for the first time gave a guiltyrdiet based on DNA evidence that
resulted in death penalty.

In India, the scientific investigation and eviderigs@ppreciated by courts and acted upon in degidin
criminal cases. IMuktiar Singh vs. Staté the Supreme Court accepted forensic science &xper
evidence produced by the prosecution that the fwadridges found at the site of occurrence were
fired from the rifle recovered. In another caseRafghubir Singh vs. State of Punjakthe Supreme
Court opined that science oriented detection @heris made a massive programme of police because
in our technological age nothing more primitive danconceived of than denying discoveries of the
science as aid to crime suppression and nothindecrean retard forensic efficiency than swearing by
traditional oral evidence only, thereby discoveliibgral use of scientific research to prove guilty

In State of Rajasthan vs. Narender Kuffiaa girl was rape. One evidence was report of facens
science laboratory which confirmed the presenceusfian semen on the lozenge of the prosecutrix.
The court accepted the evidence and decided tleertégvour of the state.

With the increase in crime rate there was evolutibmany reforms has been made by law for crime
investigation. Many departments has been intrododelp the police for reach their aim and to give
justice to the victims. Crime investigation depagtrnis an apex unit of any police organization.sThi
works as an integral part of the headquarters. @& a period of time has come to be recognized as
CID (crime branch) and (special branch). It worksspecial investigation agency of the state police.
It is responsible for collection, collation, disdeation and analysis of criminal intelligence,
maintenance of criminal record and preparationtafigtics on various crime matters. It helps and
guides district police units in prevention, detestand control of high profile, organized and spkci
nature crimes.

We are leaving in the age of information. Inforroatihas obtained the status of power today.
Information in the police parlance is called ingghce. One of the important functions of policéois
collect intelligence. This intelligence is called eriminal intelligence and general intelligencéeT
intelligence and the information collected can lsedufor effective crime prevention, detection and
investigation as well as for handling various lavd @rder situation and also in various other acéas
policing. The units and the places, which perfonese functions, are called crime record Bureaux.
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A Crime Record Bureau is an organization, whiclprisnarily manned by technical persons called
computer experts like Data Operators, ProgramnedsAaalysts. These experts are categorizing into
software and hardware experts. Police officersadse posted to the Crime Record Bureau. Crime
data of various types and criminal intelligenceypéasignificant role in prevention, detection and
investigation of crimes. It plays an important rateevolving, developing and introducing various
integrated police forms, format and return for dedizing and simplifying various crime related
data, procedures and systems. The use of compsitersponsible for reducing the paper work and it
also ensures quick response. It provides useful edfettive services for efficient policing and
management of crime related issues.

The National Crime Record Bureau (NCRB) was created986. The objectives of NCRB is to
function as a clearing house of information on eriand criminals including those operating at
national and international levels so as to askestirivestigators and other related persons andeenab
them in linking crimes to their perpetrators andstore, coordinate and disseminate information on
inter-state and international criminals from andréspective states, national investigating agencies
court and prosecutors, to collect and processsttai at the national level. To coordinate, guadhel
assist the functioning of the state crime recongie@ux, to provide training facilities to personél
the crime records bureaux, execute and develop etmmpbased system for police organisation and
also carter to their data processing and traingegs for computerisation, to function as the Nation
storehouse of fingerprints records of convictedspes including fingerprints records of foreign
criminals. CBI is also one of the most importanittpaf criminal investigation. It helps police for
crime investigation.

Mali Math Committee Report:

With the increase of crime in the society and tlag¢ess endeavour to control it in n effective wthe

government of India, ministry of Home Affairs, cdiiged a committee on reform of criminal justice

system to examine its working and suggest waysnagahs to improve the whole system of criminal
justice administration. The committee was headedustice V.S. Mali Math, a former Chief Justice
of Karnataka and Kerala High Court. The committgangined in details the two main systems of
criminal justice, i.e. adversarial system and isgarial system which are followed in France,

Germany and other countries. The committee sugdesiene good points can be adopted in our

present system to make it more effective. Theyaar®llows:

i. Rightto silence: The committee recommends thatawuit subjecting the accused to any duress,
the court should have the freedom to question tcesed elicit the relevant information and if
he refuses to answer to draw an adverse inferegamst the accused. This results in great
prejudice to the prosecution.

i. Right to accuse: The accused has several rightstr@dhave been liberty extended by the
decisions of the various courts including the SomeCourt. The committee recommended that
the accused person should know all his rights hadtates should see that these are published in
regional languages and are distributed among tlceisad persons. It recommended certain
changes in the area of justice to victims of cffine

iii. Police investigation, there is a need to improveghlice image and ensure credibility. For this
the following changes have been suggested they are

A. The investigating wing should be separated fromdieand other wing

B. There should be a security commission at nationdl state level as recommended by the
National Police Commission.

C. In each district a separate police superintendemild be made responsible for collection and
dissemination of criminal intelligence.

The Malimath Committee has also recommended ceriaiportant changes with regard to
prosecution, trial procedure, witnesses and perumy also explained the role of courts and judges
which will help to the images of the police. Andoenmended some important changes in relation to
offence against woméh After Malimath Committee the government appoirdedther committee to
submit a draft paper on national policy on crimipatice.
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Conclusion

By above discussion we must understand that theemogchnique in crime investigation has very
significant role which they has to play for thenginal investigation. As we all know that the modern
technique of crime investigation helps very muchhte police to reach the goal and without these
techniques it is impossible to prove the guiltytted offenders. As it is shown itself the importanfe
these techniques in the system of crime investigathe new dimension has emerged by this
technique for the investigation.

Many reforms are made for the improvement of tretesy of investigation by our law. They helped
police by giving appropriate way to find out thelpsits. Many suggestions have been given to
improve the system of police. And many agents @&, CID, CRB, NHRC has been introduced to
help the police as well as it helps the victim aldar Indian law also gives important to the rigbts
the prisoner like right to education, right to meadiaid, sanitation and many more. It shows that ou
Indian law not only concerned with the victims hbigo it gives important value to the prisoner also.
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Grievance Redressal through Insurance Regulatory ah
Development Authority of India

Chandrika Sharma*

Abstract

The insurance sector is open to participation biwgte insurance entities on the recommendation
of the Malhotra Committee. This does not mean thepublic sector entities do not continue their
activities in the insurance sector. After privatipa, both public and private sector entities play
their roles simultaneously. In this context, finehadnstitutions play a key role in the growth
process of insurance. More competitive environnart rapid expansion in insurance sector is
expected to emerge with new private participante Mmature and scope of the insurance sector is
fast changing with the passing of the IRDA Act 1999

Introduction

In the last decade of the last century, there wase of liberalization in all economic
sectors of the country including the insurance ey that time, insurance was in the
public sector and for recommending changes in tiseirance sector, the government
appointed a committee in April 1993 under the chainship of Sri RN Malhotra, ex-
governor of the Reserve Bank of India. This comamitbn reforms of the insurance sector
submitted its report on 7 January 1994 to then Wrkmance Minister recommending
many changes including privatization. The termsebérence of the committee included a
requisition of recommendation, for creating mordicefnt and competitive financial
system suitable for the requirements of the changicenario of the economy of the
country and in particular the examination of theudure of the insurance industry.
Recommendations were also sought from the commiftee strengthening and
modernization of the insurance regulatory systensifieooth development of the insurance
sector. Far reaching and virulent changes weremmemnded to supplement the hitherto
monopolistic insurers in the arena of the insurandastry.

It recommended far-reaching amendments to regti@ensurance sector to adjust with
the economic policies of privatization. The mosipartant recommendations are listed
below:

1. Recommendation of the entry of private entitieitlhe insurance sector to
introduce healthy competition between the new peivasurers and the existing
monopolistic entities including limited participati of foreign equity, banking and
cooperative sector.

* Assistant Professor of Ideal Institute of Managemt and Technology and School of
Law (GGSIP University), Delhi.
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2. Recommendation of gradual withdrawal of governmeampital in the existing
public sector monopolistic entities, the Life Insnce Corporation and the General
Insurance Corporation and its subsidiaries and @éstinking of the subsidiaries
making them independent entities.

3. Recommendation that the General Insurance Corparatbuld exclusively deal
with the reinsurance business.

4. Recommendation to spread the insurance sectordbareas by taking assistance
of institutions like panchayats, selected voluntarganizations, mahilamandals
and cooperatives.

5. Recommendation to delink the tariff advisory contedt from the General
Insurance Corporation and the committee shouldaacin independent statutory
authority.

6. In pursuance of the but most important recommeodatf the Malhotra
committee the government had taken decision in 189%stablish a Provisional
Insurance Regulatory and Development Authority &place the erstwhile
authority called the Controller of Insurance, caostd under the Insurance Act
1938, which first worked under the Ministry of Comroe and was later
transferred to the Ministry of Finance.

The decision for establishment of Insurance Reguofaand Development Authority was
implemented by the passing of the Insurance Regyland Development Authority Act
1999. The preamble of the Act reads:

An act to provide for the establishment of an arithdo protect the interests of holders of
insurance policies, to regulate, promote and ensuderly growth of the Insurance
industry and for matters connected therewith odierctal thereto and further to amend the
Insurance Act 1938, the life Insurance Corporatian 1956 and the General Insurance
Business (Nationalization) Act 1972.

As can be seen from the above the first and the mgsortant object of the Act are to
establish a regulatory authority as recommendedthigy Malhotra Committee. Every
institution where the ownership is divested from management and the right of the
management is vested in body other than the owaarsnpartial independent and potent
regulatory authority is inevitable. When the insu®& industry was a part of the public
sector with a monopoly, the owner was a singleteritie government, and in such a case
it was sufficient if it is regulated by a governrnedrbody like the Controller of Insurance;
but when insurance is to privatized, there is atgreneed of a regulatory authority since
the smooth functioning of business depends upontriist and confidence reposed by
customers in the solvency of the entity now reptisst in the company to keep the
promises it makes, the insurance products pale iirdignificance in their value of the
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customer-consumers. The regulatory framework iatieh to insurance is desired to take
care of three main concerns, viz,
a) To safeguard the interest of the consumers;
b) To ensure the financial soundness of the insurentestry, and
c) To pave the way to help a healthy growth of theliasce market, where both
the government and private parties play simultaskou

The need for a strong regulatory authority was fetitso long as insurance remained a
monopoly of the government. With the granting @& germission for the private entities to
play along with the instrumentalities of the gowesmt the need for an independent
regulatory authority became paramount. With thesipgsof the Insurance Regulatory and
Development Authority Act 1999 (hereinafter referras the Authority) this has become
reality.

The act is a small enactment containing 32 sectiivisled into 6 chapters. There are
schedules attached to it of which the second aind sithedules merely declare that the
principle of exclusive dealings of the Life InsucanCorporation and General Insurance
Corporation be withdrawn by introducing amendmetatsS.30 of the Life Insurance
Corporation Act 1956 and S.24 of the General InsteaBusiness(Nationalization) Act
1972 and they read:

After s.30 insert the following:

30A. Exclusive privilege of corporation to cease:

Notwithstanding anything contained in this Act, telusive privilege of carrying on the
life insurance business in India by the Corporasiball cease on and from commencement
of the Insurance Regulatory and Development Autiokict 1999 and the corporation
shall, thereafter carry on life insurance businedadia in accordance with the provisions
of Insurance Act 1938.

Further, the subsidiaries of the General Insurgdogporation were delinked and made
independent entities. All these companies haveotindurance business along with new
entrants, the private entities. The Insurance A&8las amended by the Act applies to all
companies, old and new as amended by first schedulee 1999 Act. Section 30 of the

Act says that The Insurance Act 1938 shall be ameimlthe manner specified in the first
schedule.

The Insurance Regulatory And Development AuthorityAct 1999

Establishment of IRDA

Chapter 2 of the Act 2 provides for the establishima the Insurance Regulatory and

Development Authority. It declares the Authority lte a body corporate with perpetual

succession and common seal. It can hold propartgr énto contracts and is entitled to sue
and is liable to be sued by its name. The Authatitgll have its head office at such a place
as the Central Government notifies and it may dstalits branches at other places in
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India. Section 13 provides for the transfer of @bperties rights and liabilities of the
Provisional Insurance Regulatory and Developmerihdity to the present authority.

Composition
The Act states that the Authority should consisagferson, not more than five full-time
and not more than four part-time members to be iapgb by the Central Government.
The chairperson and other members shall hold office5 years and are eligible for
reappointment. The chairperson shall not be ab&vgeérs and other persons above 62
years. The members are permitted to relinquishr tbiices and are also liable to be
removed from office in accordance with the provisiof Sec 6. The Central Government
may remove a member from office if he has or attang has been adjudged as:
i.  An insolvent or (b) has become mentally or phy$ycaicapable of acting as a
member or (c) has been convicted of any offenceluivg moral turpitude or (d)
has acquired financial interest as is likely teeaffprejudicially his functions as a
member or (e) has abused his position as to rdnderontinuation detrimental to
the public interest. He canonly be removed aftewiping him just and reasonable
opportunity of being heard regarding the matter.
ii.  Their salaries and allowances are to be preschlyedles (s.7). “The chairperson
and the whole-time members cannot accept for agef two years from the time
they cease to hold office any government appointmesntral or state, or in a
company in the insurance sector without previoupr@aml of the Central
Government”.

Duties, Powers and Functions of the Authority

Duties

The only duty the Authority is to regulate, encgaaand certify orderly growth
anddevelopment of the insurance and the reinsurbos@ess. This is subject to the
provision of the Act and any other law for the tibgng in force.

Powers and Functions
Section 14(2) describes and delineates the povwner$usactions mentioned therein are not
exhaustive and the Authority reserves its poweegdtbto the list s.14(2)

a. It has power to issue any kind of certificate ajistration, modification, renewal,
withdrawal, cancellation or suspension of suchategiion.

b. It also has the duty to protect the interest oigybblder particularly in matters
pertaining to assignment of policy, nomination bylders of policy, insurable
interest, and surrender value of policy, clearaoténsurance claim and other
conditions and further terms of the policy or cants of insurance.

c. It also specifies requisite qualifications, partéuraining or code of conduct for
the rights or intermediaries or insurance intermadi

d. It further specifies the conduct for the surveyamsd loss assessors.
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e. It promotes the professional organization conneuwtitlal the business of insurance
and also it regulates this organization.

f. It promotes the efficiency in the conduct of bussef insurance.

g. ltlevies fees and other charges for the purpoghisfact.

h. It also conducts inspection, calls for informatiand also investigates the matter
related to insurance business.

i. It handles investment of funds by the companigasfrance business.

j.  Itregulates the solvency margin

k. It adjudicates the disputes between insurers aedmediaries.

I. It also supervises the functioning of the Tariffigbry Committee.

The Act by amending the Insurance Act in effechsfars all the powers and duties
hitherto enjoyed and discharged by the Controdekuthority.

Finance and Accounts
Chapter 5 deals with finance, accounts and audhefuthority. Section.15 provides that
the Central Government may grant such sums of m@sethe government may think
necessary. Further, it is provided in S.16 thaumadfmay be created and called ‘The
Insurance Regulatory and Development Authority Famd consists of:
a) The government grants, fees and charges receivéweAuthority
b) All amounts received by the authority from otheurses as it may be
decided by the Central Government.
c) The prescribed premium percentage of income redefvem the
insurer.
The funds shall be utilized for the payment of sata allowances, etc. of the members and
other employees of the Authority and other expenskeghe Authority incurred in
discharging its functions. The Authority shall main proper accounts and accounts of the
Authority shall be audited by the Comptroller andiditor-General of India or his
nominee.

Power of the Central Government

Chapter 6, though captioned as miscellaneous, cstiltains very important provisions.
Sections 18-20 preserves the control of the Cefoalernment over the Authority which
intends to control the insurance sector. By Sect®ithe Central Government is secured of
the power to give direction to the Authority on tngestion of policy, usuallynot relating to
technical and administrative matters and clauseo®igies that the decision of the Central
Government is final on the question as to whethearéicular matter is one of the policy or
not.

Supersession: The Central Government is also invested with tbegr to supersede the
authority by notification in the official gazettehen the Authority does not discharge its
duties properly or defies the directions of the {@dnGovernment. On the notification of
the supersession of the chairman, the members cshadate their offices and new
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Authority may be constituted. There is no prohdntfor nominating the vacating members
as the chairperson of the newly appointed authority

Parliamentary Control: The ultimate control is vested with Parliamentrbguiring the
notification of supersession and the full reportled action is therefore, to be laid before
each Houses of Parliament at the earliest. A dutyast under S.20 on the Authority to
furnish an annual report of its activities incluglithe activities for promotion of the
development of the insurance business during tbeiquis financial years and copies of
these reports shall be laid before each houserbaant.

Interim Arrangements: “If at any time, the Authority is superseded undgs-s (1) of
S.19 of the Insurance Regulatory Authority Act, 99¢he Central Government may, by
notification in the official gazette, appoint a pan to be the controller of Insurance till as
such time the Authority is reconstituted under subef s.19 of the Act.

In making any appointment under this section, tlemt@l Government shall have due
regard to the following considerations, namely, thike the person to be appointed has had
experience in industrial, commercial or insurancatters and whether such person has
actuarial qualifications”

Insurance Advisory Committee

The Act is s.25 also provides for establishmeraroinsurance Advisory Committee. The
Chairperson and members of the Authority shall k@fécio members of the advisory
committee. The concerned committee shall consishaif more than 20 members to
represent the interest of commerce, industry, amesufora, agents, transport,
intermediaries, research bodies and surveyors edgegthe study of loss and safety. It
shall advise the Authority in making regulationsl@am such other prescribed matters.

Rule Making Power

Section 24 empowers the state and Central Govertsri@make rules and S.26 empowers
the Insurance Regulatory Authority to make regataion the subjects mentioned in the
respective sections. The rules and regulations agenshall be laid before each House of
Parliament. Section 28 makes it clear that theipians of the Act shall be in addition to

and not in derogation of any law for the time beimdorce? Three schedules are attached
to the Act making amendments in the Insurance A88lin Schedule 1, the Life Insurance
Corporation Act 1956 in Schedule 2 and the Genlamlrance Business (Nationalization)

Act 1972 in Schedule 3. The second and third sdhesdeontain only one section each,
which abolish the exclusive privilege of the Comga@ns- of conducting life insurance

business by LIC (s 30) and general insurance bssibg the GIC and its subsidiaries (s
24A) and directing them to conduct their respecbusiness in India. In accordance with
the provisions of the Insurance Act 1938, theyratabolished but their sole privilege to

run the business is withdrawn. These entities Havearry on the business side-by-side
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with the newly permitted private entities. It is deapossible for the private entities even to
collaborate with foreign investors within certaimits and subject to certain conditions. In
the emerging scene of the gradual privatizations irightly felt that there should be
government regulation through an independent aityhand so the Insurance Regulatory
Authority originally set up provisionally, is no peanently constituted under the Act. It is
but proper in view of the change that there shbwldjreater control to safe-guard interests
of the policy holders and to improve the methodsaiducting the insurance business in
India. The first schedule introduces a good nundfesimendments to the Insurance Act
1938. Particularly to shift all the powers and dstiof the Central Government , the
Controller of Insurance and to a limited extent theurance Tariff Commissioner to the
chairperson of the Insurance Regulatory Authofitye Insurance Regulatory Authority is
empowered to make Regulations under section 32sactibn 114A of the Insurance Act
1938 and under Section 26 of the Insurance Regylatod Development Authority Act
1999 on matters specified in the respective sextibinder section 26, the Insurance
Regulatory and Development Authority can make ratjpms on the advice of the
Insurance Advisory Committee. The Insurance Regnyaand Development Authority is
to insurance law what SEBI is to company law. Bothke regulations which by the
doctrine of delegated legislation have the sameefas law made by the Parliament itself.
Both the Central Government and Parliament exeomséol over this part of the law.

Conclusion

The proposal of Law Commission in the consultatipaper for establishment of
‘Grievance Redressal Authority’ & ‘Insurance Apped Tribunal’ is most appropriate and
will go a long way in strengthening the insurancelustries credentials as caring,
concerned and consumer friendly organisation. ®atip will enhance credibility of
Insurance Industry & its various stake holders hbgulating the industry from the
unnecessary public gaze and provide justifiableistwts in the mutual interest of
customer & service providers.

The scope of ‘Grievance Redressal Authority’ touddjate ‘only personal lines disputes’
lacks logic. The complaints of all stake holdergdardless of any specific segment of
Insured’s, (not only the existing insured custolmatr prospective customers) insurer’s, and
intermediaries need be brought under the ambihefIGRA to make it truly Insurance
Grievance Redressal Authority’.

At present the insured can avail any of the thrierrmtives namely, the Insurance
Ombudsman, Consumer Redressal Agencies and thieGoiurts without resorting to the
process of Mediation, Conciliation or Arbitratiotresady existing as alternative dispute
resolution machinery. The introduction of IGRA wilkplace three mechanisms with
limited scope of each by one Comprehensive mecimanis

The insurance Grievance Redressal Authority magpdked to explore both complainant
and respondent to make sincere and serious effoxdsigh In-house grievance redressal
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machinery and other available alternative dispasalution mechanism for resolving their
complaints before invoking the jurisdiction of Imance Grievance Redressal Authority.
The Insurance Companies may also be advised by IRDAake use of alternative dispute
redressal mechanism viz. Mediation, ConciliationAdbitration before taking the dispute
to any statutory mechanism. It is heartening tcentbiat the IRDA has constituted a
‘Grievance Committee’ in 2006 to review grievancedressal system in Insurance
Industry. This committee may be asked to consideddgislature’s intensions clarified u/s
89 of Civil Procedure Code and Supreme Court'stlires in Salem Bar Association vs.
Union of India directing the High Courts to makesusf ADR’s consciously by framing
necessary rules & procedures as making referenmediation, conciliation and arbitration
are mandatory for Courts. The Law commission maipkthof legally empowering
‘Insurance Grievance Redressal Authority’, by imlhg a provision to explore Mediation,
Conciliation & Arbitration process. Further as |g&c 77 of Arbitration & Conciliation Act
1996 once Conciliation is in progress Insurancee@mce Redressal Authority must also
provide for barring the parties to approach Arlitna or any other additional redressal
machinery.

The idea of replacing the institution of ‘Insurar@mbudsman’ and transfer of all pending
cases in Consumer Courts to a statutory mechamieswioed for in the insurance Act 1938
itself. Taking a step further, the appeals emagatiom IAT must go to a Settlement
Commission instead of resting with Supreme Courhictv has again limitation of

monetary limits and disputes of legal points onlyeeting the Supreme Court's
Jurisdiction. This system is akin to Central BoafdDirect Taxes where the finality of

decision rests with the Settlement commission beimnned by the officers of the
department with judicial background.

The suggestion of IRDA Chairman, for a dispersed-jualicial mechanism administered

as Consumers’ Pre Grievance Help Bench, akin &bkshing a Call Centre, is a positive
step to improve the image of the industry as aaesipe industry. The pre grievance help
bench can be constituted in the form of AVRU (audsual response unit) viz. Interactive
voice response system or establishing kiosks cectlireply from regulator towards

frequently asked questions by insured to availices.

Suggestions

IRDA (Protection of Policy Holders Interests) Regjidns 2002 are prescriptive in nature
in regard to procedures to be followed by varida&eholders of industry. The stipulation
for initiating action has not been put forward imetform of penalties leaving the
regulations merely advisory. The Adjudicating Oéfis proposed by Law Commission for
IRDA to enforce Act provisions, rules, regulationgy include guidelines for penal action
to induce transparency in working of the regulator.
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As regard to prescription given for Policyholders Regulations. IDRA may direct
Insurance Companies to include the provisions ef ¢tause 9 (2 & 3) in the Policy
Contract to create obligation on the part of induecomply. Similarly Clause 7 in respect
of matters to be stated in General Insurance Paoliay be made part of “file and use”
system for its proper implementation by Insurers.

As regards to creating awareness about variousssal machinery by communication of
information, the provision must be made on the faicéhe policy for additional dispute

resolution machinery available for review/ in-housgressal/mediation/conciliation &

arbitration with explicit specification of time lits. As the setting up of Insurance
Grievance Redressal Authority would entail amendnervarious supplementary Laws,

the ‘Grievance Review Committee’ formed by IRDA mudso suggest for enacting

“Insurance Business Laws” which will reduce ambiguin understanding insurance

contracts, rules & regulations, definitions by iflang application of insurance principles

evolved over past two centuries of judicial intetptions in addition to Law of contract.

This step will reduce customer dissatisfaction aillmake the insurance business more
transparent.

References:
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d=Insurance%20Laws%20etc.%3E%3EACtS.
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Languages in Administration of Justice
Gunjan Agrahari*

As we all know that without linguistic inclusionpsal and economic inclusion is not
possible English language has not only come to occupy aispetisable and irreplaceable
status in the country but has also become a wamnduage Language being the most
important medium of communication and educatiors, development occupies an
important place in the National Policy on Educataomd Programme of Action. Therefore,
promotion and development of Hindi and other 2leges listed in the schedule VIII of
the Constitution including Sanskrit and Urdu haseieed due attention. In fulfilling the

constitutional responsibility, the Department of gher Education is assisted by
autonomous organization and subordinate offices.

The Language Policy of India relating to the uséaofjuages in administration, education,
judiciary, legislature, mass communication, ets.,pluralistic in its scope. It is both
language-development oriented and language-sureivahted. The policy is intended to
encourage the citizens to use their mother tongweitain delineated levels and domains
through some gradual processes, but the statedbfdad policy is to help all languages to
develop into fit vehicles of communication at the@signated areas of use, irrespective of
their nature or status like major, minor, or tritedguages.

The policy can accommodate and ever-evolving, tjimomutual adjustment, consensus,
and judicial processes. Evolving and monitoring lenpentation of language policy is a
major endeavor of the Language Bureau of the Minst Human Resource Development,
Government of India. This is done by the Bureawugh language institutions setup for
the purpose under its aegis: Central Hindi DireatrCentre for Scientific and Technical
Terminology, Central Hindi Institute, Central Inate of Indian Languages, National
Council for Promotion of Sindhi Language, Natior@buncil for Promotion of Urdu
Language, Rashtriya Sanskrit Sansthan (RSKS), Mah&andipani Rashtriya Vedavidya
Pratishthan (MSRVVP), Central Institute of Englésfd Foreign Languages.

Modern India, as per the 1961 Census, has more X688 mother tongues, genetically
belonging to five different language families. Th@91 Census had 10,400 raw returns of
mother tongues and they were rationalized into 15it8her tongues. They are further
rationalized into 216 mother tongues, and groupsdku 114 languages. Out of the total
population of 1,028,610,328 for India, the balamtel,762,388 (0.17%) Speakers are
"Total of Other languages" other than ScheduledNwrl Scheduled languages.

* Assistant Professor (Law), Jagran School of Laldehradun, Uttarakhand.
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If Supreme Court and High Courts are to switch deddindi, what advantage will such a
change bring for Indian judiciary? Language is ghly emotional issue for the citizens of
any nation. It has a great unifying force and igpawerful instrument for national
integration. No language should be thrust on amyicse of the people against their will
since it is likely to become counterproductiveisltnot merely a vehicle of thought and
expression, but for Judges at the higher leves, ain integral part of their decision-making
process Judges have to hear and understand theéssidms of both the sides, apply the
law to adjust equities. Arguments are generally enadhigher courts in English and the
basic literature under the Indian system is pritpdrased on English and American text
books and case laws. Thus, Judges at the higher dbwuld be left free to evolve their
own pattern of delivering judgments. It is partanly important to note that in view of the
national transfer policy in respect of the High @aludges, if any such Judge is compelled
to deliver judgments in a language with which henég well versed, it might become
extremely difficult for him to work judicially.

On transfer from one part of the country to angthdfigh Court Judge is not expected to
learn a new language at his age and to apply tihe gadelivering judgments. At any rate
no language should be thrust upon the Judges dfigheer judiciary and they should be
left free to deliver their judgments in the langedgey prefer. It is important to remember
that every citizen, every Court has the right tdenstand the law laid down finally by the

Apex Court and at present one should appreciatestitd a language is only English. The
use of English language also facilitates the moveroélawyers from High Courts to the

Apex Court since they are not confronted with dnguistic problems and English remains
the language at both the levels. Any survey ofgheety in general or its cross-sections
will clearly substantiate the above proposition ethidoes not admit of much debate,
particularly in the present political, social armbeomic scenario.

Judgements of the Supreme Court and High Couitsded are read and sometimes quoted
before High Courts and Supreme Courts of other wmsnin the world. Such being the
case, if the Supreme Court and High Courts areeliwad judgements in Hindi, the people
in the south and the eastern regions includingléhened members of the Bar and the
Judiciary will not be able to know the judgemergfiered in Hindi by the Supreme Court
and High Courts except through translations in Bhgbf those judgementd.awmakers
can allow another language in a High Court, buas@nly four High Courts—in the states
of Rajasthan, Bihar, Uttar Pradesh, and Madhyad3fad-have done so, in each case with
Hindi. Article 348 of the Constitution mandates that atiqgeedings in the Supreme Court
and in very High Court shall be in English languagél Parliament otherwise provides by
law. The question is whether Parliament should ipwa different language for the
Supreme Court and the High Courts when Englisteisgfollowed for the last 59years. It
is a historical advantage gained by the Indiancjatisystem to have the use of a language
which is almost the language of the Judicial worbdv. That apart, when computers have
adopted English as the medium of transmission, meaild not divest ourselves of the
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benefit of that language. English language has ceased to be a mere mother tongue of
the small country of England.

A PIL was filed by Shiv Sagar Tiwari, a lawyer witaimed that using English as an
official language in higher judiciary was “a legaof/the British rule” which should be
scrapped. The government shot down the idea of dimghe Constitution to make Hindi
the official language for conducting court procegdiin higher judiciary, and relied upon
a 216" report by the Law Commission in this regard. Whtlsummarily rejected the
proposition to consider use of Hindi in the Supredaairt, the government highlighted that
Clause (2) of the Article 348 already laid down @mabling provision whereby the
Governor of a state, with the previous consenhefRresident, may authorise use of Hindi
language in the proceedings of the high court &t #tate. Allahabad, Patnha, Madhya
Pradesh and Rajasthan High Courts have been ugnaga&$ an optional language.

Article 348 which provides Language to be usedhia Supreme Court and in theHigh
Courts and for Acts, Bills, etc. of the Constitutionay be amended to enable the
Legislative Department to undertake original drajtin Hindi. After the amendment of

Article 348 of the Constitution, High Courts/Supeer€ourt should be asked to start
delivering their judgments and decrees etc. in Hawdthat large number of Government
Departments, who are carrying out judicial/ quasitg¢ial functions, could be able to

deliver orders in Hindi. At present, these depant®@re unable to pass orders in Hindi,
because the appeal against their orders in Hightt€&upreme Court would have to be
conducted in English.

Article 343 of the Constitution mandates that tHféc@l Language of the Union shall be
Hindi in Devanagari script. Notwithstanding the sar€lauses (2) and (3) thereof permit
the use of the English language for the extendeibgse specified therein. It is therefore
clear that Article 348(1) supersedes Article 348uSk (a) of Article 348(1) posits that the
language to be used in the Supreme Court shall iggish until Parliament by law
otherwise providesMadhu Limaye vs. Ved MuIR 1971 SC 2608).

It is also argued that the duties casted by Artd8é&(Directives for development of hindi
language) has remained unfulfilled. The ultimate @s provided in Article 351 is the
spread and development of Hindi language and engah of the composite culture of
India. Articles 343 and 344 deal with the proceksransition to the use of Hindi for all
official purposes of the Union and to determine plage of progress to achieve the same.
The overriding concern of the founding fathershef Constitution as can be discerned also
from the Constitution assembly debates is, notripoise the use of Hindi on the peoples
speaking other Languages against their wishes.

Analysis of the aforesaid provisions clearly indesathat it starts with a non-obstante
clause, i.e., irrespective of what has been statel@r Articles 343, 344, 345, 346 and 347.
Thus, in other words, this Article has been givepre-dominant importance. The most
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vital part of Clause (1) of this Article is “unt®Parliament by law otherwise provides”.
Thus, the entire Article is based on the assumgtian anything to the contrary could be
provided by Parliament by law. It is also cleartm special majority has been provided
for Parliament, and, in fact, any ordinary law magehe Parliament will supersede all the
provisions of the three Clauses of this Articleu$hthe Parliament has been given the
over-riding rights under the Article. In view ofdlscheme of the said Article, as stated
above, in my considered view, there is absolutelyecessity for amending Article 348 to
enable the Legislative Department to undertakamalgirafting in Hindi.

The Legislative Department, in fact, is subsidiaving of Parliament and thus even
without amending the Constitution, the desired ltemay be obtained. However, whether
even Parliament should undertake such an exersis@ ialtogether different matter and
regarding that | have already made my submissionkd earlier part of my report, which
may kindly be perused. Moreover, our political systis based on the British Model of
Cabinet Form of Government and there is a totaksmimn between the two wings of the
Government, namely, the Legislature and the ExeeufAssuming without admitting that
the Legislative Department belongs to Executive §Vint presents no difficulty

whatsoever, since the Executive can make a recodstien to the Parliament to make
such a law under Article 348 and the advice of @abinet would be binding on the
President and a law will have to be made by thédPaent on the basis of the said advice.

Thus, even this hypothesis creates no fetterdioParliament to make the intended law. A
closer look at various Articles contained undert P&rll, namely, Official Language,
clearly reveals that the aforesaid power of thdidaent is not circumscribed by any other
subsequent Article of the said Part. On the otlaadhthe multiple disadvantages which it
might bring forth would even paralyse the judicsgktem, because ninety percent of the
advocates belonging to the High Court of southéates cannot transact any legal work in
Hindi. Not even one stenographer is available imynatates of the High Courts in
southern states who can take down dictation in Hmmgch less to transcribe them into
manuscripts.

All the law books remaining in various High Countgluding all the law journals are in
English language and translation of all those baeésld involve crores of rupees. When
we do not have sufficient money to meet the urgerids of the poor people, it would be a
waste of public money in spending whopping sum §infpr satisfying a few of the
linguistic jingoists. That apart, a switch overrfr&english to Hindi in the High Courts and
the Supreme Court of India will create politicaldalegal unrest throughout the country
which is an avoidable exercise.” Centre might hgushed for use of Hindi as the
preferred official language in various ministriggdaother public offices, but the higher
judiciary is evidently out of its net.



Journal of Legal Studies, ISSN 2321-1059, Vol. 3sue 2, July 2015 Pagel165

References:

1.
2.
3.

4.

216" Law commission Report, December 2008, Governmehmdia

M.P. Jain, Indian Constitutional Law, Seventh Exdfit{New Delhi: LexisNexis, 2015)
H.M. Seervai, Constitution of India, Fourth EditidNew Delhi: Universal Law
Publishing Volume 3, 2015) .

V N Shukla, Constitution of India, 11th Edition (¢know: Eastern Book Company,
2008).



Page 166 Journal of Legal Slies, ISSN 2321-1059, Vol. 3, Issue 2, July 2015

Legal Research Methodology & its Importance

Dr. Pradeep Kumar*

Introduction
Research is a logical and systematic search foramwseful information on a particular
topic. In the well-known nursery poem:
Twinkle Twinkle Little Star

How | Wonder, What You Are
The use of the words how and what essentially sumpsawhat research is. It is an
investigation of finding solutions to scientific dusocial problems through objective and
systematic analysis.

Legal research is one of the aspects of study ofamubehavior. Legal research tries to
establish causal connection between various huctanti@s. The legal research also deals
with the social and behavioral phenomena. Resdarah enquiry for the verification of a
fresh theory or for supplementing prevailing thesrby new knowledge.

Conceptual Framework

Research

Research means an act of searching into a mattefiuttg and closely. The term research
consists of two wordsRe & ‘ Search “Re” means again and again and “Search” means
to find out something.

Research
Flench {atin
“Research” “Circare”
(means to Search) (means to go round in a circle

According to Advance Lerner’s Dictionary of Current English
Research is a careful investigation or inquiry e&dly through search for new facts in any
branch of knowledge.

According to Webster's Twentieth Century Dictionary

* Head of Department, Jagran School of Law, DehraduUttarakhand.
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Research as a careful, patient, systematic, diliggpiry or examination in some field of
knowledge undertaken to establish facts or priesipl

According to L.V. Redman and A.V.H. Morry
Research as systematised efforts to gain knowledge.

According to Kerlinger
“Research as a systematic, controlled, empiricdl @itical investigation of hypothetical
relations among natural phenomena”.

According to Black and Champion,

“Scientific research consists of obtaining inforraatthrough empirical observation that
can be used for systematic development of logicedlgted propositions attempting to
establish casual relations among variable”.

According to Dr. P.V. Young

Research is a scientific undertaking, aiming tccalier new facts or verify old facts,
analyse their sequences, interrelationship and ataemsplanations derived within an
appropriate theoretical frame of reference, develp scientific tools, concept and theory
which would facilitate reliable valid study of humdehavior. It is done by means of
logical and systematised techniques.

Objective and function of Legal Research

1. Where there is Law------- the objective of legal research is to fitite weakness of
Law.

2. Where there is no Law-----the objective of legal research is to prepadraft of law
and also to suggest a law on issues or facts fahwhere is no law in existence.

3. Where there is Law but not working------the objective of legal research is to identif
the advantage or disadvantages of certain aspédésvpwith a view to suggesting
ways for improvement, such as a comparison betwdgrdication and arbitration as a
means of conflict resolution, in a particular comteor a comparison between the
development of law through cases and statutoryifiaavgiven situation.

4. Where there is some conflict in Law-----the objective of legal research is to try to
solve the problem, and examine whether and whatggsawould be needed to achieve
better result, such as the working of an industribunal.

Legal Research

Legal research is indeed society and determinesettamomic, social and political
development of a nation. Legal research is ond@faspects of study of human behavior,
their interactions, and attitudes leading to amy lsader the research study. Legal Research
means research is that branch of knowledge whialsdgth the principle of law and legal
institution. Legal research usually refers to apstematic study of legal rules, principle,
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concepts, theories, doctrines, decided cases, Iegtiutions, legal problems, issues or
guestions or a combination of some or all of them.

Techniques of Legal Research

The objective of legal research is to analyse timadn behavior in the present day society
and hence, legal research must be directed tottity ®f the relationship between the

world of the law and world that the law purportgtmvern. Apart from various techniques

of research that is mentioned before the legalarebecan be broadly classified into

doctrinal and empirical research (non doctrinal).

Doctrinal Research

A research based on analysis of case laws, stahytegplying logic and reasoning power
is Doctrinal research. Doctrinal research involaealysis of case law, arranging, ordering
and systematizing legal propositions and studygél institutions through legal reasoning
or rational deduction.

According to Dr. S.N. Jain doctrinal research inesl analysis of case law, arranging,
ordering and systematizing legal propositions andysof legal institutions through legal
reasoning or rational deduction.

Empirical Research

Empirical researchis a way of gaining knowledge rhgans of direct and indirect
observation or experience. Empirical research rsieth on the basis of facts and data
available through primary and secondary sources.

Various Stages of a Research

. Selection of a research topic

. Definition of a research problem

. Literature survey and reference collection

. Assessment of current status of the topic chosen
. Formulation of hypotheses

. Research design

. Actual investigation

. Data analysis

. Interpretation of result

O©CoO~NOOTA,WDNPEF

Citations Methodology

There are many ways to document one’s researchchdér method you choose, it is
important to follow a format that is clear and dstent. When we write an article,

dissertation, thesis, book or any other legal paper often use ideas, opinions or
information found in various sources such as asicbooks, reports, translated works,
decided cases, laws passed by legislatures. A puaifagion of legal documents or other
source materials ensures that the work is free fstamiarism.
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In the field of law, there are differences in tiydesof citation followed in Commonwealth
countries and those found in the source of citapahlished in the United Nation. The
mode of citation recommended in thtarvard Blue Bookmethodand theAPA style
Manual is perhaps the closer to the method followed im@onwealth countries in the
field of law.

Citation is a reference to a published or unpublisisource (not always the original
source). A citation is an abbreviated alphanumexjression embedded in the body of an
intellectual work that denotes an entry in the ibdplaphic references section of the work
for the purpose of acknowledging the relevancehef works of others to the topic of
discussion at the spot where the citation appears.

Purpose of Citations

There are three main reasons to include citatioysir papers:

1) To give credit to the authors of the source matesiau used when writing the paper.
2) To enable readers to follow up on the source nageri

3) To demonstrate that your paper is well-researched.

Bibliographies

A bibliography lists all of the references you usted create a research paper. The
bibliography appears at the end of the paper, dfterendnotes, if any. If you have
included footnotes or endnotes and source lingoiur research paper, then you do not
need to include a bibliography unless your profebss requested one.

Bibliographies have the following formatting convetions

1) The first author’'s name is inverted (Surname firat)d most elements are separated by
periods.

2) Entries have a special indentation style in whitkraes but the first are indented.

3) Entries are arranged alphabetically by the auti®usiame or by the first word of the
title if no author is listed.

Footnotes and Endnotes

Footnotes and endnotes have the same functiontdal® exact page of a source you
refer to in your paper. The only difference betwéarinotes and endnotes is placement:
footnotes appear at the bottom of the page, whezadaotes appear at the end of the
document.

Harvard Blue Book method Citation
Mode of Citation for Books

Single author

Footnote
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« M.P. Jain/ndian Constitutional LawCalcutta: Kamal Law House™®dn., 1998),
p. 73.

Bibliography
« Jain, M.P.)ndian Constitutional LawCalcutta: Kamal Law House"®dn.,1998.

Two authors

Footnote
* M.P. Jain and S.N. Jaifrinciples of Administrative LawNagpur: Wadhawa,
2001). p. 73.
Bibliography
e Jain, M.P. and Jain, S.NPrinciples of Administrative LawNagpur: Wadhawa,
2001.

Mode of Citation for Articles
Footnote
* Dr. Pradeep Kumar, “Live in Relationship Neithe€@me nor a Sin: A Study with
Reference to Right to Marriagelournal of Legal Studiesvol. 2, Issue II, July
2014, pp.46-61.
Bibliography
* Kumar, Dr. Pradeep, “Live in Relationship NeitheCame nor a Sin: A Study
with Reference to Right to Marriagdburnal of Legal Studies/ol. 2, Issue I,
July 2014, pp.46-61.

News Paper
Footnote

* “Raising Taxes on Private EquityThe New York Timesune 26, 2007, p. E6.
Bibliography

» The New York Timeg$Raising Taxes on Private Equity,” June 26, 20076.

Websites
 Pradeep Kumar, Patient's right vis-a-vis Medicalghigence: an overview of
Right to Health as a Human Right, available on

http:/www.freewebs.com/manab/7.pdf, accessed arah8ary, 2016 at 02:05 Pm.

Mode of Citation of Case Law
» Kesavananda Bharati vs. State of KeréddR 1962 SC 933).
» Maneka Gandhi vs. Union of Ind{AIR 1978 SC 597).

Acts
* The Information Technology Act, 2000 (Act No. 2126f00).
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* The Protection of Women from Domestic Violence A2005 (Act No. 43 of
2005).
* Right to Information Act, 2005 (Act No. 22 of 2005)

Reports
« Law Commission of India, 144Report: Conflicting Judicial Decisions Pertaining
to the Code of Civil Procedure, 1908 (April, 1992).
» Government of India, Report: Committee on Reforrh€ominal Justice System
(Ministry of Home Affairs, 2003).

Importance of Legal Research
Legal research begins with the analysis of thesfafta problem and concludes with the
result of the investigation. The purpose of legaearch is to explore the possibilities of
improving the existing law to make it more effeetiand result oriented and to suggest a
law on issues or facts for which there is no lawxistence.

1) Legal research tries to established casual rektipnbetween various human

behaviors.

2) Legal research tries to give solution to legal penis.

3) Testing of concept by collecting legal facts ofaatigular area.

4) To analyze the consequences of new Law.

5) To analyze the Laws into new theoretical framework.

6) To critically analyze the law.

7) To develop new legal research tools & Concepts.
8) To discover new facts.

9) To evaluate Law from historical perspective.

10) To explain nature and scope of law.

11) To test & verify old facts.

Conclusion

Thus we can say that research methodology is atwdind out the result of a given
problem on a specific matter or problem that i alsferred as research problem. In
research methodology, researcher uses differetdrierifor solving/searching the given
research problem. Further, in research methodolepearcher always tries to search the
given question systematically in our own way amdi fout all the answers till conclusion.
If research does not work systematically on probligrare would be less possibility to find
out the final result.
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