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Right to Privacy in the Age of Social Media:
An Analysis of Indian Jurisprudence

Dr. Sanjeev Kumar
&
Prof. (Dr.) Shashi Punam

Abstract
In this paper, we explore the shifting parametershef right to privacy in India, and in particulawe draw the
attention towards the judicial recognition of priyachallenges aligned to the growth of social medafprms.
Upon contextualising ultimately secure fundameptalacy protections against fundamental competimgriests
of national security, free expression and technigllginnovation in the subsequent jurisprudenceddte, this
paper critically analyses the trajectory followed@rious Indian Courts post Puttaswamy. The 2017aButamy
judgement on privacy as a fundamental right woutdvjale the constitutional basis wherein subsequedicjal
interventions dealing with problems of data collestiand algorithmic profiling, as well as a problerhdigital
permanence within the social media context couldnbasured. Indian courts have started to show sonoaaim
of assertiveness in examining platform practices, face several challenges—there is a lack of aioreament
mechanism against overseas entities, substantigulagory gaps including in the area of algorithmic
transparency, and the limited application of cageehse adjudication. In tracing the Indian expedenas it
intersects with global regimes of privacy, this pafiads that courts have adapted, rather than tyalasted
European and American approaches, developing augtygindian judicial doctrine reflective of commtanian
traditions. By comparing legislative environmentgdes of consent, and new forms of regulation, ¢ésearch
highlights the relationship between privacy on abanedia in India and possible directions for a mor
comprehensive regime of privacy protection. Togetheese findings indicate that different typespoivacy
protection can hide in plain sight and that modeetive privacy safeguards will likely combine coetpnsive
regulation with niche regulation, judicial creatiyitand digital literacy measures. So, this is omal step in an
emerging scholarly conversation about the role tbatstitutional principles of privacy might play grappling
with technological challenges without sacrificing themocratic promise of digital spaces.

Keywords:Privacy, Social Media, Indian Jurisprudence, Pattamy Judgment, Data Protection, Digital Rights,
Judicial Balancing, Constitutional Law

Introduction

India's personal privacy landscape has been irsirgitransformed by a decade of explosive
growth in social media platforms. With the socjaipfessional, and civic lives of millions of
Indians moving online, the line between public @ndate spheres is all but erased. Such a
digital shift in this paradigm is indeed a mattdathwserious questions as to the nature and

1 Post-Doctoral Fellow (ICSSR 2024-25), Central Univeysit of Himachal Pradesh, India,
Sanjeevsanjeev292@gmail.com
2 Head, Department of Social Work, Central Universitf Himachal Pradesh, India.
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scope of privacy rights in the 21st century Indsaciety. Privacy originally envisaged as the
physical seclusion of places and tangible documemds been complicated by the
multifaceted challenges of digital trade, algoritbiprofiling, and surveillancé.

Examining cases on digital privacy rights in Indigers a particularly interesting study. At a
crossroads between traditional notions of privang eapid technology transformation, the
country now boasts over 700 million Internet usard the second-largest digital population
in the world* Adding to this complexity is the unique socio-cultl fabric of India where
oftentimes differing communal and individual riglestablish a delicate balance that opposes
the more straightforward ideas of the West wheoiibes to privacy.

Privacy is at the heart of any working democratyprbtects individual freedom and self-
expression, as well as the self-respect of thevididal against unnecessary violations by state
and non-state actot$But this right is under siege from a trend of oum making; in an age
where our personal data has become one of thevalstble commodities, extracted and sold
by technology corporations that operate in a spaften beyond the reach of timely
regulation.

Focusing on social media platforms, this paperyaeal the trajectory and current state of
privacy rights in India, and the treatment of pdyaoncerns through Indian jurisprudence.
The main research question deals with how Indiamtsdhave either struck a balance with or
outweighed the fundamental right to privacy withmgeting social interests like national

security, technological growth or free expressiothie context of social media.

This paper, although exhaustive and based on pldjgionouncements and legislative
framework, does have its own limitations. It is égdargely on constitutional remedies

instead of contract or tort. Furthermore, due ® ripid change of both the technology and
the law in this area, any analysis of recent depreknts is also without the benefit of time
and judicial exposition.

Historical Evolution of Right to Privacy in India

Privacy rights in Indian jurisprudence are conceltyurooted prior to independence, but such
rights had not received adequate legal treatmenglthe colonial era. During the British
colonial period, outside of a few statutory proimes, privacy existed as nothing more than
the common law torts of trespass and defamatioherathan a specific right.The
Government of India Act, 1935, with its colonialspaacing and aspirations, issued no
explicit acknowledgement of the need for an inteireprivacy to be protected, but reflected a
colonial administration wherein the focus was orvegnance at a distance rather than a
located, substantive articulation of rights to ithdividual.

3 Daniel J. Solove, "A Taxonomy of Privacy," 154RA. L. Rev. 477, 483-491 (2006).

4 Internet and Mobile Association of India & Kant&bjgital in India: 2023 Report," 12-17 (2023).
5 Amartya Sen, "The Idea of Justice," 339-345 (Hatwaniv. Press 2009).

6 M.P. Jain, "Indian Constitutional Law," 1103-11(3%h ed., LexisNexis 2018).
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The debates that took place during the Constitatidtssembly (1946-1949) concerning an
explicit right to privacy further exemplify the et of this ideological tension. Some
members proposed clear privacy protections sudk.lds Munshi and Harnam Singh while
others including B.R. Ambedkar objected to doing tauch to limit state subordination
powers’ This ambivalence, which would affect decades t&rlaurisprudence, led in the end
to the marked absence of any clear reference wagyi in the text of the constitution itself.

There was significant hesitance to see privacy agha unto itself in those early decades of
Supreme Court jurisprudence. In M.P. Sharma vsBahandra (1954), one of the last cases
heard by an eight-judge bench, the judges refuséidd anything like a Fourth Amendment
right to privacy in the Indian Constitutidnlhe majority opinion in Kharak Singh v. State of
Uttar Pradesh (1962) further entrenched this ste reading with a refusal to acknowledge
privacy itself as an element of constitutionallyotected freedom, although Justice Subba
Rao's dissent foresaw and lucidly maintained pyiveec a necessary condition of Article 21's
liberty of the perso#.

Throughout the 1970s and 1980s, that slowly begachiange. In 1975, the Supreme Court
recognized that there are "zones of privacy" wtidoh entitled to constitutional protectifn
but privacy was also not seen to be a fundameiggad. i_ater decisions like R. Rajagopal v.
State of Tamil Nadu (1994) extended this recognijtispecifically regarding the extent of
reputational privacy and disclosures in the média.significant amount of case law had
emerged by the early 2000s on multidimensionalgmsty but its constitutional jus cogens
status remained murky absent a legal definition.

The Puttaswamy Judgment: A Watershed Moment

A Fine Reverberation upon the landmarkloétice K.S. Puttaswamy (Retd.) K.S. Puttaswamy
v. Union of India(2017) is the most important judicial pronouncet@mnthe right to privacy

in the history of the Indian constitution. This sifie case grew from a series of petitions
challenging the Aadhaar biometric identificatiomgmam, but then away from the nitty-gritty

of the actual policy and towards the broader qaegif whether privacy is a protected right at
all within Indian constitutional law? Now the unprecedented nine-judge bench was set up
precisely to resolve discrepancies in earlier S@gfuents on whether privacy is a
constitutional fundamental right.

On 24th August, 2017, the SC in a unanimous versid that the right to privacy is an
intrinsic part of Article 21, which enshrines theagantee of life and personal liberty and it is
also an important facet of other freedoms, which guaranteed under Part Il of the
Constitution. Delivering the majority opinion, Chidustice J.S. Khehar forcefully intoned,

7 Granville Austin, "The Indian Constitution: Corntense of a Nation," 103-107 (Oxford Univ. Press 1966
8 M.P. Sharma v. Satish ChandlR 1954 SC 300.

9 Kharak Singh v. State of Uttar Prade#iR 1963 SC 1295.

10 Govind v. State of Madhya Prade¢h975) 2 SCC 148.

11 R. Rajagopal v. State of Tamil Naq994) 6 SCC 632.

12 Justice K.S. Puttaswamy (Retd.) v. Union of In(2@17) 10 SCC 1.



Page 4 Dr. Sanjeéumar & Prof. (Dr.) Shashi Punam

"[t]he right to privacy is an intrinsic part of théght to life and personal liberty, which is
guaranteed under Article 21 of the Constitution tidefore, it is a fundamental righ#The
Supreme Court thus overturned the contrary holdooggained in M.P. Sharma and Kharak
Singh, a move that essentially shifted the paradigimdian constitutional jurisprudence.

In addition, the judgment articulated a nuancedn&aork for assessing privacy claims,
using a three-part constitutional limitation temt permissible infringements of privacy rights.
This framework requires that the restrictions arbe provided by law, serve a legitimate state
aim (Legitimacy), and have a rational nexus betweereans and objectives
(Proportionality)1* This test gives courts systematic standard to nicalaprivacy with
competing interests; a balance that is especiakyled to address digital privacy as of late.

In a concurring opinion, Justice D.Y. Chandrachwbecifically focused on digital
informational privacy, observed that "informatior@mivacy is a dimension of the privacy
right" and adding that "threats to privacy in afoimation age can emanate not merely from
state actors but nonstate actors as well. The aamowledgment of horizontal privacy
violations opened up important legal doors for esding privacy violations against a social
media corporation or other private parties.

That judgment of Puttaswamy has a lot of conseqeeffiar the digital privacy laws. The
recognition of privacy as a fundamental human DN#eation right lends itself veritable
constitutional firepower in contesting rampant daavesting, massive surveillance tools, and
algorithmic profiling atherm thoutrosiness our mawgial media platforms, bourgeousing as
natural, inevitable, needful, and at times, evegbiiation nowpreventable. This ruling has
prompted several regulatory reforms such as pregoesan overall data protection law, as
well as impacting future judicial decisions aboatadsurveillance and data sovereighty.

Social Media and Privacy Concerns in India

Social media in India has grown at an unprecederdg® radically changing how citizens
interact, access information, and engage in civinversations. Social media platforms such
as WhatsApp (487 million users), YouTube (467 wil)i, and Instagram (351 million) have
reached historic levels of market penetration acmany demographic groups, with over 500
million social media users as of 2023%uch digital revolution has a special relevance in
India where growing smartphone penetration andnfaldata costs have enabled internet
access across socio-economic groupings.

However, the digital transformation has created mlemprivacy concerns that are hard to fit
into conventional legal frameworks. The rising itignbased maturity violations such as
doxxing, impersonation and non-consensual intinnatege sharing have also now become

131d. at para 3.

141d. at para 310.

151d. at para 170.

16 Statista Research Department, "Social Media Usaglia - Statistics & Facts," Statista, 8-12 (Z0R3).
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symphony on Indian social media platforthi€onsidering India's diverse demographics and
the possibility of severe social repercussionstfansgressions of privacy (especially across
vulnerable groups like women and religious mines}i such violations is profoundly
damaging.

In an Indian context, the data collection techngjemployed by social media platforms go a
step further in the threat to privacy. Platformstamiously collect extensive personal data
everything from demographics to behavior to devioéormation and rarely do so
transparently or give people information about hiwir data will be protected.In India
where digital literacy is low, this model of sul@nce capitalism is all the more pernicious
as most users are unaware of the precise magrofusieveillance they are subjected to when
using social media platforms.

Persistent digital footprints is another layer df/@cy and thus security threat. Indian users
often share personal information on multiple platfs without properly understanding how
this information persists and forms a comprehenpitsonal profile over time. Referring to
the context of social media, the Delhi High Courserved in X v. Union of India (2021),
"The right to be forgotten assumes greater siganifte in social media information that may
have been shared at one time in relation to onéegkbmay be accessed decades later in an
entirely different situatio®®

The data sharing practices adopted by third paneds to further violate the privacy of users.
As Kamdar notes, major platforms operating in Indiatinely do so, albeit without explicit
user consent, with the sharing of user data witredisers, analytics companies, and other
business partners facilitated by complex data-sbaarrangements that users are seldom
aware of®In 2021, the Competition Commission of India laued an investigation against
WhatsApp in response to updated privacy policy gerthat concerned data-sharing
arrangements between WhatApp and its parent comidaty, suggesting that forced consent
to data-sharing arrangements is increasingly lisblegulatory scruting*

In the Indian context, these privacy challengescarapounded by several factors including
the relatively low digital literacy rate, the acusecioeconomic inequality in access to
technology, and the cultural differences in privacgyms. As Justice Sanjay Kishan Kaul said
in his Puttaswamy concurrence, "Indian conceptgriofacy should be adapted to its realities
and not tested against the frameworks relating rieagy for the Western technological
context without the acknowledgment of the socidtaal backdrop of India?®

17 Apar Gupta & Vrinda Bhandari, "Privacy Violationsthe Age of Social Media," 54 Econ. & Pol. Wkly,11.7-

19 (2019).

18 Shoshana Zuboff, "The Age of Surveillance Capitais171-177 (Profile Books 2019).

19X v. Union of IndiaW.P.(C) 8483/2021 (Delhi High Court, Nov. 12, 2021)

20 Competition Commission of India, "Market Study e fTelecom Sector in India," 78-83 (Jan. 2021).

2l In Re: Updated Terms of Service and Privacy PdlicywWhatsApp Users, Suo Moto Case No. 01 of 2021 (CCl,
Mar. 24, 2021).

22 Justice K.S. Puttaswamy (Retd.) v. Union of In(?817) 10 SCC 1, at para 69 (Kaul, J., concurring).
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Legislative Framework Governing Digital Privacy in India

India has a legislative history of protecting didjiprivacy but regulatory gaps still exist. The
primary law governing interactions on the interimeindia, the Information Technology Act,
2000, is, however, not a privacy law. The 2008 ainesnt also created liability for
companies that did not implement "reasonable stycpractices" when handling "sensitive
personal information®® Nevertheless, this provision is squarely aimedemsuring data
security, and not at a more general right to pgyahich is consistent with the Act's overall
mission of enabling e-commerce, rather than a onss provide rights of individuals.

Since then, the most important legislative framéwagulating personal data processing in
India are the Information Technology (ReasonableuSity Practices and Procedures and
Sensitive Personal Data or Information) Rules, 2(ERDI Rules). These regulations require
prior consent for collection of certain sensitivergonal data, use limitation, and reasonable
security practice$’ But these regulations are deeply flawed: they lspedy to corporate
actors, target only a limited set of narrowly defirfund "sensitive" information, and lack the
most meaningful enforcement mechanisms. The SPIdsRas the report of Justice B.N.
Srikrishna's committee pointed out, "is a far aiyni a viable data protection regime fit for
the digital age®®

Even before the Puttaswamy judgement, there wae soomentum in the legislative journey
towards the long overdue comprehensive data protetdaw. The Personal Data Protection
Bill, 2019 was India's first serious attempt atvpdy law, proposing the establishment of a
Data Protection Authority, codification of data gdi rights, and accountability requirements
for data fiduciaries® But deep controversies especially around exemptfon government
and data localization halted it short of Parliament

The laws listed above are of significant importarasethey represent the government’s latest
attempt to put in place a comprehensive privacynéwork with the Draft Digital Personal
Data Protection Act, 2022. The above draft lawudels some of the core principles set up in
international frameworks, such as the requiremémtsconsent, principles of purpose
restriction and obligations of the data minimizatté Nonetheless, the lengthy exceptions
afforded to government agencies, the minimal reggan the various forms of surveillance,
and comparatively lame enforcement mechanisms noyecivil society group$®

23 Information Technology Act, 2000, § 43A.

24 Information Technology (Reasonable Security Prastiand Procedures and Sensitive Personal Data or
Information) Rules, 2011.

25 Committee of Experts under the Chairmanship of deidsi.N. Srikrishna, "A Free and Fair Digital Economy
Protecting Privacy, Empowering Indians," 27 (2018).

26 Personal Data Protection Bill, 2019, Bill No. 3732619.

27 Ministry of Electronics and Information Technolodraft Digital Personal Data Protection Act," §9 (Nov.
2022).

28 Internet Freedom Foundation, "Analysis of the Diifgital Personal Data Protection Bill, 2022," 8-{Dec.
2022).



Journal of Legal Studies, International Refereed ReReviewed Journal

ISSN 2321-1059, Vol. 13, Issue |, January 2025

www.journaloflegalstudies.co.in Page 7
There are still important holes in the digital gy structure of India. The first is the lack of
legislation that is both comprehensive and enfdreedo regulate algorithmic decision-
making and profiling, as well as Al more generaMoreover, the current legal architecture
does not have sufficient remedies for privacy-edaharms that are unique to social media
platforms, notably in relation to industry-specifiancerns such as micro-targeting, behavioral
manipulation or cross-platform data aggregatfos technology evolves quicker than the
legislation, these regulatory gaps increasinglgdaseffective privacy compliance.

Judicial Response to Social Media Privacy Violatios

In the postPuttaswamyera, Indian courts have increasingly engaged piitvacy violations
arising from social media platforms, balancing ¢basonal rights with technological
complexities. Landmark cases reflect evolving pnislence acknowledging digital privacy,
while also revealing implementation challengesKémmanya Singh Sareen v. Union of India
(2016), the Delhi High Court examined WhatsApp'slaied privacy policy allowing data-
sharing with Faceboo¥.While the court permitted the policy’s implemeidat it barred
retroactive data sharing and urged government atigul highlighting concerns over user
consent and corporate accountability.

Later, in Shukla v. Facebook In€2021%* the court applied th@uttaswamyproportionality
test, issuing an interim order preventing WhatsAem deleting accounts over non-consent
to new terms, reinforcing scrutiny over “forced sent.” Theright to be forgotteremerged in
Jorawer Singh Mundy v. Union of Ind{@021§? with the court affirming digital privacy even
after acquittal. However, irZulfigar Ahman Khan v. Quintillion Medi§2019)2 courts
wrestled with balancing this right against publiterest. InX v. Union of India(2023%* the
Delhi High Court emphasized intermediary accoutitggtfior harmful content. Despite these
strides, courts still face enforcement and jurigdical challenges, underscoring Justice
Chandrachud’s call for comprehensive digital privesgulation.

Comparative Analysis with Global Privacy Frameworks

Indian privacy jurisprudence has developed in aal@nvironment that is dominated by
comprehensive regulatory regimes concerning digitalacy. The General Data Protection
Regulation (GDPR) of the European Union has es|ietiad a cascading effect on the legal
developments in India. Significance Of A Departdree Srikrishna Committee Report,
which underpinned the draft data protection legjitafor India, clearly acknowledged its
reliance on GDPR, with key concepts including dataimization and purpose limitation, as

29 Rishab Bailey & Smriti Parsheera, “Data Localizatiorindia: Questioning the Means and Ends,” 31 INat'
Sch. India Rev. 42, 49-52 (2019).

30 Karmanya Singh Sareen v. Union of Indi2016) 233 DLT 436.

31 Shukla v. Facebook Indy.P.(C) 4472/2021 (Delhi High Court, May 3, 2021).

32 Jorawer Singh Mundy v. Union of Ingid/.P.(C) 3918/2021 (Delhi High Court, Apr. 12, 2021)

33 Zulfigar Ahman Khan v. Quintillion Business Mediat.PLtd, CS(OS) 642/2018 (Delhi High Court, May 9,
2019).

34 X v. Union of IndiaW.P.(Crl) 1082/2023 (Delhi High Court, Jul. 8, 202
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well as rights such as data portabifityThe influence of the GDPR was apparent in the
Puttaswamy judgment as well, wherein Justice Claadid, in interpreting principles of
informational privacy, invoked European privacyigprudence such as Google Spain SL v.
AEPD (2014)*

Indian courts have adapted, rather than transfianbpean approaches, even despite these
influences. In Internet Democracy Project v. Unifnindia (2022), the Delhi High Court
recognized that "although there are many internatiorameworks that provide useful and
informative guidance, privacy is a contextual righitich cannot be applied uniformly across
varying social contexts such as that of India'This uniquely Indian formulation is
recognized in more importance given to collectimd group privacy interests over individual
rights, rooted in India's communitarian ethos.

For social media privacy US role is a whole difféardallgame. American jurisprudence
depends on sectoral legislation and state law rétiae broad federal frameworks, and offers
sparsely any constitutional privacy protectionsirgtaprivate actor® Indian jurisprudence
has pointedly delineated this approach from thathef American model through cases like
Justice For Rights Foundation v. Union of India 20 where the Delhi High Court
dismissed First Amendment-related arguments whesidering the liability of platforms for
privacy violations®®

Important insights for the evolution of privacyigprudence in India from select jurisdictions
Brazil's General Data Protection Law (LGPD) illases how emerging economies can
construe broad and comprehensive protections aet ticcommodate developmental
priorities within that framework, something thatetlSrikrishna Committee noted with
approbatiorf® Likewise, Singapore's Personal Data Protection shikes strong protections
for individuals with recognition of reasonable mess interests a framework that the
Bombay High Court cited in considering the propmréility of platform data practicés.
Secondly, International cooperation mechanisms arether important aspect of global
privacy frameworks. India has engaged under crosddn privacy frameworks such as the
Asia-Pacific Economic Cooperation Privacy Framewalbeit cross-border privacy efforts
have remained fraught over the conflicting undeens triggered by data localization laws
and the pressing needs for cross-border data ffodusstice Chandrachud has noted in his
Puttaswamy concurrence "international co-ordinatieninevitable for the protection of

35 Committee of Experts under the Chairmanship of da®iN. Srikrishna, supra, at 37-42.

36 Justice K.S. Puttaswamy (Retd.) v. Union of In(2@17) 10 SCC 1, at para 168.

37 Internet Democracy Project v. Union of Ind\&,P.(C) 8772/2022 (Delhi High Court, Oct. 12, 2022)

38 Daniel J. Solove & Paul M. Schwartz, "Informati@rivacy Law," 257-263 (7th ed., Wolters Kluwer 2021

39 Justice For Rights Foundation v. Union of Indi&l.P.(C) 11164/2018 (Delhi High Court, Feb. 8, 2019)

40 Bruno Bioni & Renato Leite Monteiro, "The General t®aProtection Law of Brazil: New Rights and
Obligations," 12 Int'| Data Priv. L. 35, 40-42 (202

4 Whatsapp LLC v. Competition Commission of InwaP.(C) 6128/2021 (Delhi High Court, Aug. 27, 2021)

42 Madhulika Srikumar & Sreenidhi Srinivasan, "Priyae APEC and India," Data Governance Network Wagkin
Paper 12, 17-21 (2020).
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privacy in a digital age but the protection of dafacitizens must remain with sovereign
powers"#

Balancing Privacy with Other Rights and Interests

In the context of social media and privacy in Ind@avever, we observe an ongoing tension
between competing rights/interests that with littubt has proved to be a battleground that
our courts have struggled to execute judgmentdbis. balance is especially difficult in the
context of the interface between privacy and frg@ression. In Swami Ramdev v. Facebook
(2019), for example, the Delhi High Court addrestbés conflict head-on when it directed the
global takedown of content that violated privacydamwas also defamator§! This
understandably raised fears of chilling effectdemitimate expression, which Prathiba Singh
made reference to in X v. Twitter Inc. (2022), ®cagnizing that "courts must balance
privacy remedies in a manner that does not impag@aportionate restriction on freedom of
speech, especially about platforms that occupy undational place in the democratic
discourse of contemporary times."

Social media privacy rights are often affected layional security concerns. The Supreme
Court ruling in Internet and Mobile Association loflia v. Reserve Bank of India (2020)
while endorsing government surveillance powers ghgection 69 of its Central Rule for
Information Technology) laid down limited procedursafeguards. Justice Nariman's
argument involved contextual balancing, mentiorimeg "where compelling national security
interests are demonstrated, privacy expectations eareasonably diminished," but critics
contend this standard incorporates far too mucherdate to government surveillance
claims¥

The commercial interests and concerns with innowatiurther complicate the task of
protecting privacy in social media. The Competit@ommission of India has considered the
intersection between privacy and competition toeaer-increasing extent, noting in the
context of its Whats App investigation of how "daedation of non-price parameters such as
quality, consumer choice and privacy can amourghiase of dominancé® This reflects an
early view that market concentration in social raetdiay weaken privacy interests, regardless
of the practice.

Another layer this balancing exercise will haveacount for is the contractual framework
that governs user-platform relationships. As teamservice agreement is a form of adhesion
contracts, Indian Courts have exercised due diigeemd amplified their scrutiny on such
provisions. In Gupta v. WhatsApp Inc (2021), thetidlaal Consumer Disputes Redressal

43 Justice K.S. Puttaswamy (Retd.) v. Union of In(@17) 10 SCC 1, at para 184.

44 Swami Ramdev v. Facebo@kS(0S) 27/2019 (Delhi High Court, Oct. 23, 2019).

45 X v. Twitter Inc, W.P.(C) 6687/2022 (Delhi High Court, Jun. 30, 2022

46 Internet and Mobile Association of India v. ReseBamk of India (2020) 10 SCC 274.

47Vrinda Bhandari & Faiza Rahman, "Surveillance Ref@wst-Puttaswamy," 12 NUJS L. Rev. 1, 15-18 (2019).
48 n Re: Updated Terms of Service and Privacy PdlicywhatsApp Users, Suo Moto Case No. 01 of 2021 (CCl,
Mar. 24, 2021).
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Commission stated that "mere technical consentugiroclick-wrap agreements cannot
amount to meaningful consent for irretrievable emoof fundamental privacy,” consistent
with an emerging judicial skepticism of consentdshsjustifications of massive data
collection?®

Almost all platform privacy policies are driven lspme broader consent framework that
people are understandably skeptical of. Introductidustice Chandrachud noted in
Puttaswamy that "individual consent loses its sigamnce in ecosystems marked by deep
information and power asymmetries" and this has leahoed in subsequent judicial scrutiny
of platform practice$® The Maharashtra Cyber Adjudicatory Tribunal reakctze similar
conclusion, observing that "consent-based privagymes structurally advantage data holders
over users, especially in situations where thera lack of choice and where information
asymmetries exist>*that could be suggestive of some recognition of Ithitations of
consent mechanics by the courts in the contexbcibbmedia.

Future Directions and Recommendations

This winding journey of privacy jurisprudence irdla also reflects the continuing gaps in the
enabling legislative framework. Parliament need$otmus on bringing in strong legislation
for data protection in social media contexts tingtantiate the Puttaswamy principles to the
greatest extent possible, but specifies standdrdsnopliance and enforcemefthis kind of
legislation ought to go beyond data collection gmdcessing to also cover algorithmic
transparency, profiling behaviours and artificiatielligence uses, all of which are becoming
drivers of digital privacy landscapes.

This would require Indian courts to evolve sophbeted methods of adjudicating privacy
claims involving disruptive technology. There igrsmindication of an emerging consensus
recognizing this imperative: The Supreme Courtreaently noted that "the right to privacy
is as fundamental as it gets" but that "effectix@qxtion of an individual from an invasion of
privacy would need an understanding of the techgiodd mechanisms from which the
privacy violation is perpetuateé® Judges should appoint technical amici curiae immex
digital privacy cases and create bespoke judiceihing curricula on technology-related
aspects of judicial privacy violations.

Another important avenue to evolve is regulatorychamisms that are specifically designed
for social media platforms. Whoever the responssithority is (such as UK, USA, EU, or
others), many platforms are unique and so neediguerset of rules, and setting up the
Independent Social Media Regulator in the UK hagjus prospect, particularly when it
comes to sector-specific oversight powers thatygieally lacking in general data protection

49 Gupta v. WhatsApp IncConsumer Case No. 99/2021 (NCDRC, Aug. 16, 2021).

50 Justice K.S. Puttaswamy (Retd.) v. Union of In(@17) 10 SCC 1, at para 186.

5IMaharashtra Cyber Adjudicatory Tribunal, Case No. ME¥612022 (Jul. 12, 2022).

52 Smriti Parsheera, "The Future of Indian Data Rtata Law," in "Regulation of the Digital Economy211-214
(Vikram Raghavan & Aniruddha Mitra eds., Oxford UnRress 2022).

53 Internet Freedom Foundation v. Union of Indi&l.P.(C) 127/2023 (Supreme Court, Feb. 7, 2023).
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frameworks* However, the existing Intermediary Guidelines mdia have failed to provide
effective mechanisms of regulation, especially wiéspect to algorithm-driven decision-
making and micro-targeting practices which alsadmgfe privacy rights.

These can be complemented with legal frameworks, datuthe end of the day legal
frameworks do not have the power to protect usrrnsdigital literacy initiatives do. To quote
Justice Sanjay Kishan Kaul in Puttaswamy, "the loésprivacy laws provide inadequate
protection to citizens who are oblivious to the hretcs of digital privacy®® Facilitating the
establishment, through significant government asiips, of civil society organisations
capable of fast-tracking digital literacy prograname make them available at affordable costs
to disadvantaged communities will strengthen irdiigl agency, such organisations being
essential in a social media environment, in whidhrimation asymmetries exist.

Last but not least, platform development shoulduigect to privacy-by-design principles, so
that we can move away from privacy by reaction twgey by anticipation. Technical
standards that enforce data minimization, purppseiication, and limits on storage, would
structurally bolster privacy protections where tpdarotections are vexingly limited to case-
by-case adjudication or platform poli¢y.By enshrining these standards as minimum
compliance obligations, the Indian regulators wotuddamentally change the nature of
privacy practices in the digital ecosystem.

Conclusion

An upward path of privacy jurisprudence howeveg Hpecific issue of privacy of social
media is less rosy of a tale. While the Puttaswardgment was instrumental in establishing
the roadmap for fundamental right to privacy, itswaecessary to put in place additional
constitutional limits against state and non-statsadants on privacy. Recent court rulings
have started to map these ideas onto social mediantstances, constructing the logics of
consent, algorithmic publicness and data exchatiggsnow define the modern forms of
privacy jeopardy.

However, privacy protection remains a holy grailsocial media. The lack of a holistic
regulatory approach results in regulatory uncetyagnd enforcement techniques are
challenged by the conduct of international platfsymvhich do not fall neatly within
traditional jurisdictional channels. This abstrémimalism of consent does not substantively
protect privacy, especially when cou-pled with povwasymmetries that exist between
individual users and platform corporations, pattdy large corporations of the scale to have
value or interest in user information.

54 Damian Tambini, "Media Freedom, Regulation and frisSystemic Approach to Information Disorder,"6t5
159 (Palgrave Macmillan 2021).

55 Justice K.S. Puttaswamy (Retd.) v. Union of In(’@17) 10 SCC 1, at para 71 (Kaul, J., concurring).

% Ann Cavoukian, "Privacy by Design: The 7 FoundatlofPrinciples,” 4-9 (Information and Privacy
Commissioner of Ontario 2011).
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Moving forward will necessitate the use of a varief strategies integrating legislative,
judicial, and regulatory processes specificallyigiesd for the social media landscape. Broad
data protections need to define rules for datactin, processing, and sharing, and also need
enforceable protections and substantive penaliieafongdoing. Judicial overview should be
supplemented by specialized regulatory bodies teithnical expertise tackling niche privacy
challenges at a more granular level than a top-doamework can.

Effective privacy protection in the social media, etherefore, requires compromise, a form
of compromise that protects the rights of the imdlial while allowing for responsible
innovation. As Justice Kaul put it in Puttaswamiy,needs no re-iteration that protection of
privacy should not act as an impediment to techyioéd development but should guide it and
ensure that innovative technologies are rediredtedthe areas of privacy enhancing
technologies and human centric design. Fosterindigaified and autonomous digital
ecosystem is a modest proposal for India to achietejust improved, but dignified and
autonomous with respect to the fast-paced techiwalbgansformation if it does not wish to
leave anyone behind by anchoring not an afterthipgh a foundational principle of privacy.
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Reuvisiting the Creamy Layer Doctrine in SC/ST
Reservations: Legal Evolution and Challenges

Siva Nandhini. O

Abstract

The doctrine of creamy layer far extended to the @ ST communities, weren' still implemented by the
Government of India, and had exhibited a stubbdsmissal of the matter, but why? What are the readon
conveniently extending the same to the SEBC/OBQsfirizing these, this doctrinal research would pdsa
glimpse as to who are SC, ST and OBCS, the affiumaitction practised in India, it's evolution, graismbehind
application of this principle to SC and ST and vasampediments along its way, in a manner as tortaoethe
possible solutions to the research question comated, whether the inclusion of the creamy layerS@/ST
reservations hinders their equitable upliftment ?

Keywords: Creamy layer, Scheduled Castes, Scheduled Tribesallgoand Educationally Backward Classes,
Reservations.

Introduction

“The first condition which | think is a conditionrgredent for the successful working of a
democracy is that there must be no glaring inedigaliin the society. There must not be an
oppressed class. There must not be a class whiglydiaall the privileges and a class which
has got all the burdens to carry. Such a thinghsadivision, such an organization of society
has within itself the germs of a bloody revolutiand perhaps it would be impossible for
democracy to cure them....”

----- Dr. B.R Ambedkar

Following the words of Babasaheb, the atone forciramissions as to the past, is still being
continued by the way of reservations, an affirmataction under Article 14 of the Indian

Constitutiond, yet we hadn’t achieved the desired purpose dhdtead, the recent trajectory

had shifted the focus upon the intra caste divideeld upon their overall social well-being,

especially within the SC and STs. Hence, witho@tstioning the settled legal position as to the
extension of creamy layer to the SC and ST, myro@dtresearch would focus upon the
research question, whether the inclusion of tharogelayer in SC/ST reservations hinders their
equitable upliftment?

Constitutional Background of Reservations in India
The wordings of Dr. Ambedkar as seen in his spe&amihilation of caste”, comprehend a
human, his needs as to a social reform which centidely annihilate the case system, contrary

11 Year, LLM (29 semester), Tamil Nadu Dr. Ambedkar Law UniversitfChennai, Email Id:
nandhinidkumar@gmail.com
2 Constitution of India, 1950, Article 14.
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to a social reform which dwells upon the divisiohpeople by virtue of caste, for their
upliftment socially, politically and economicailyBut then due to the deep penetration of caste
system in the Indian society, the development offfirmative action plan was made on the
basis of caste, by converting it as a tool to ufié oppressed classes.

Officially the so-called depressed classes weregrised as scheduled class for the first time
in the Government of India Act, 1935 U/S 309 and term was coined by the Simon
Commissiof. They were termed as scheduled since, the cosstitwof those who fall under
this category would be listed by the British Goveemf and at present it would be by the
President of Independent InBlid_ater, in accordance with the ideology of Bababatthat
Indians are the ones who should frame the Coristitwtf India, with their full consehtthe
constituent assembly was formed.

A resolution proposed by Nehru which on Decemberl®36, contained nearly 8 clauses and
promised the safeguards for the underprivilegestethy marking the start of affirmative action
in Indig. Consequently, under the broad objective of thariNe resolution, Dr. Ambedkar
seeked for a separate electorate to SC, reseratlis@ublic services and legislatures, whereas
the final decision made was the replacement aficels minorities reservation by caste-based
reservation and the SC weren't given any separkgetogates instead, they were given
reservations for a span of 10 years under the gnmglot sector and politigsthereby leading
the way towards protective discrimination polity

Under the Indian Constitution, SC and ST's arerasfiU/A 366(24) and 366(25) respectively.
Initially, the adopted version of our constitutidoesn’t have any provision as to reservation to
SC, STs specifically, the only reservation mentbmeas U/A 16(4) with respect to public
employments for backward classes. In 1948, the Ma@overnment via G.O, known as the
communal order, allowed for the allotment of seatsommunity basis, such as Non — brahmins
(Hindus), Backwards Hindus, Brahmins, Harijans, Etdlowed by this order, the then national
government formed by Congress, promptly formaliieel caste-based reservation system.
Thus, this was challenged in the cas€b&mpakam Dorairajatt on the ground that the order
violated Article 15(1) and Article 29(1) as it stbbefore the first amendment. The High Court

3 Dr. B.R. AmbedkarAnnihilation of Cast€Arundhati Roy ed., Navayana 2014).

4 Anuradha Chadhd&eservation Law and Policy: Past, Present and Fuli®€¢2016 ed., Regal Publ’ns).

5 Divya Negi, The Evolution of Reservation System limlia, 4 Intl J. Adv. Legal Res. (IJALR) (2024),
https://ijalr.in/wp-content/uploads/2024/04/THE-EVOTION-OF-RESERVATION-SYSTEM-IN-INDIA.pdf

(last visited Apr. 18, 2025).

6 Supra note 3

7 Dr. B.R. AmbedkarCommunal Deadlock and a Way to SolveiitDr. Babasaheb Ambedkar: Writings and
Speeches Vol. 1, at 381 (Govt of India, Ministry of Exteal Affairs ed., 1979),
https://www.mea.gov.in/fimages/attach/amb/volumep@ttpage=381 (last visited Apr. 18, 2025).

8 Supra note 5.

9 Ibid.

10 Supra note 4 at 54.

11 State of Madras vs. Srimathi Champakam DorairafsiR 1951 SC 226.
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of Madras, upheld the violation and the same wiésreged by the Supreme Court in the appeal
by the Madras Governméht

Consequently, the first Amendment Act, 1951 wasigho by the Parliament, inserting Article
15(4), which states about the reservation to dycild educationally backward classes along
with the SC and S¥. The scope of Article 15(4) is comparatively widean that of Article
16(4) as it is restricted only in terms of publiooyment for backward classes albh@he
guantum as to the grant of reservation was limiee80% by the Supreme court of India, by
interpreting the Articles 15(4), 15(1) and 46 htdially*®.

The reservations for the SC and ST are given fotipemployments including promotions,
U/A 16(4)°, 16(4A)’, in panchayat elections U/A 243Din urban local body elections U/A
243T, in Parliament U/A 33%, in State legislative assembly’s U/A 332along with a
provision to achieve wider goals U/A 15@4)ensuring their participation in education, public
employment and participation in the framework @ tfeployed government.

Explicitly, the concept of reservation is not mentd in any of the three lists under the seventh
schedule, but it could be figured out, subjectanous entries under the concurrent lists namely,
Economic and Social Planning, Social Security angpleyment, Welfare of Labour, and
education, where generally the reservations angged. This gives the power of implementing
reservations to these castes by both the centiisdtate governmetit

The Evolution and Application of the Creamy Layer Doctrine

“A tiny elite gobbling up the benefits and the kiarr layers sleeping, distance away from the
special concessionsan excerpt from Justice Krishna lyer’s judgmaeritich he delivered as a
warning regarding the evils of the practised reson system irState of Kerala vs. N.M.
Thoma$!, which was nearly 16 years before the Indra Sawhcase which officially
propounded the principle of creamy layer, markeddéwn of exclusion of creamy layers from
disadvantaged groups. Moving forward, in the cd4€.8. Jayashree vs. State of Kefgléhe

12 M.P. Jain)ndian Constitutional Lawvol. 1, 1303 (8th ed. 2023, LexisNexis).

13 1bid

14 1bid at 1304.

15 Supra note 11 at 1314lso refer M R Balaji vs. State of Mysore, AIR 1963 SC 649; 1963 SCR Supp (1) 439
16 Constitution of India, 1950, Article 16(4)

17India Const. art. 16, cl. 4A, inserted by Consiitut{Seventy-seventh Amendment) Act, 1995, § 2.fwlene

17, 1995).

18 India Const. art. 243D, inserted by Constitutioav@ty-third Amendment) Act, 1992, § 2 (w.e.f. AP,
1993).

19 India Const. art. 243T, inserted by Constitutioav@hty-fourth Amendment) Act, 1992, § 2 (w.e.f.€un
1993).

20 India Const. art. 330.

21 |ndia Const. art. 332.

22 India Const. art. 15(4), inserted by Constitutibimety-third Amendment) Act, 2005, § 2 (w.e.f. JaA, 2006).
23 India Const. sch. VII, list 11, entries 20, 23-25

24 State of Kerala vs. N.M. Thomas, AIR 1976 SC 490

25K.S. Jayashree vs. State of KeraldR 1985 SC 1495
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Court denied reservation to a backwards class yamilose family income exceeded INR
10,00G%, thereby contemplating it in a practical form.

In consonance with this, in the casdmadra Sawhneythe Supreme Court had introduced the
doctrine of creamy layer officially, but the codritl not find any necessity to introduce a test as
to it, thus, it ruled that when a candidate is gimgj to a public employment, then it should be
made mandatory to reveal their parent’s annualnrecin relevance, the ceiling limit could be
decided by the government. In addition to thisdbert also stated that apart from the economic
criteria, the social and political enhancementheirt family along with their parent’s services
if any in a higher grade in the government sholdd &e considered pertinent, in eliminating
them from the other backward class, so that theefiisrof the reservation policy could be
completely reaped by those downtrodden within #maesgroup/. This case speaks only of its
application to the backward clas$es

In the same vein, in the case of Nlgaraj vs. Union of Indiathe Supreme Court in the year
2007, extended this principle to the SC and STsalee prior to this case it was only applied
in case of SEBCs, upon the verifiability of 3 cdiadis namely, current backwardness of them,
inadequate representation of them in the relevasibs and that the reservations will maintain
administrative efficiencdy. Further, the same was mandated in the casarofil Singh vs.
Lacchmi Narain Guptalong with its extension to promotions, but ovaénglthe former case
based on the conditions set and allowed only ferdécond condition to prevail as to the
relevant cadre considef®din the former case it wasn’t mandated, but inlaéitier it was.

After thelndra Sawhney casdustice Ram Nandan Committee was formulated éyridian
Government, to identify the creamy layer among&®t @BCs, and thus, the parameters
considered included, parents’ income (current tiokesINR 8 Lakhs), occupational criteria and
property ownershif. Whereas, this wasn't possible in case of the ISETs due to the rigidity
shown by the Indian Government in implementiriy it

Rationale For Applying the Creamy Layer To SC/ST

Violation as to Article 14:

26 pavan Srinivasiffirmative Action and the Marginalized PopulatiohStudy on the Creamy Layer and its
Relevance Todap Christ U. L.J. 45, 45-55 (2016), https://doilt€g12728/culj.9.5 (last visited Apr. 19, 2025).
2T Indra Sawhney vs. Union of IngiaIR 1993 SC 477, para 629

28 bid

29 M. Nagaraj vs. Union of IndigAIR 2007 SC 71.

39Jarnail Singh & Ors. vs. Lachhmi Narain Gupta & Qr&2018) 10 SCC 396

31 Supra note 12

32 Creamy Layer’ Doesn't Apply to SC/ST Quota, Says.@dtdr PM's Assurance to BJP MPEhe Hindu, Aug.
10, 2024, https://www.thehindu.com/news/nationaliony-layer-principle-does-not-apply-to-scst-resgove-pm-
assures-bjp-mps/article68505657.ece (last visifgd 20, 2025).
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In the case oflarnail Singh vs. Lacchmi Narain GuptaJustice Nariman overturned the
observation of the creamy layer principle, meredyagrinciple of identification and held it as
a significant principle of equality under Articlé.1IThe concept of creamy layer exclusion was
also validated U/A 14, as to the two-test laid dpwaoncerning the existence of intelligible
differentia and its rational nexus with the objgatight to be achieved by any initiative, because
their existence could be seen in the further diassion within a particular clags Therefore,
the sub — classification within the particular gvelased on substantial differences as to SC
and ST doesn’t amount to any violation to one’siamental right. In the case of exclusion of
creamy layers, apart from absolute equality, thecjple of proportional equality fits be&t

In the case dbtate of Punjab vs. Davind&ingh*’, the Court allowed for the sub — classification
amongst SC and STs as constitutional in orderdarerthat the benefits of reservation provided
by the government reaches those who are consitietael less represented or benefitted from
it. Several studies showcase the fact that ther8iICSd communities aren’t homogeneous and
thus, they suffer intra community dispariffesEven though the sub — classification of
heterogeneous communities is a good idea, it doésdfil the purpose of affirmative action,
and also will be in violation of article 14 becauswen after such a categorisation, the
government is not ready to exclude the creamy agerongst them.

Perpetuating Backwardness

“In any nation, it's not good to have reservationever. The need for it should be done away
with as soon as possible and instead, a time shmarte to provide everyone with equal
opportunity>® Through Dr. B. R. Ambedkar’'s words, we get to #nhis ultimate intention
upon reservation, that he himself considered that3C, ST, SEBC should not subsist as
backwards eternally. This same notion was alsteedied in the case d@gdish Negi vs. State
of U.P*°, by Justice S.B. Majmudar, stating thtiite' State cannot be bound in perpetuity to treat
such classes for citizens for all times as socialy educationally backward classes for
citizens. The principles of 'once a mortgage alwaysortgage' cannot be pressed in service
for submitting that once a backward class of citzealways such a backward class

33 Jarnail Singh vs. Lacchmi Narain Gupi2018) 10 SCC 396, Available at,
https://www.scobserver.in/reports/jarnail-singhelami-narain-reservation-in-promotion-plain-englsimmary-
of-the-judgment/, last accessed on 19 April, 2026held that failing to apply the exclusion ofeamy layer
principle would violate right to equality in two we Firstly, it held that doing so treats equaffedently, namely
the general classes and the forward among Backwas€d (SC/ST). Second, it held that doing so tresqual’s
the same, namely backward classes and the formaod@backward classes”

34 State of Kerala vs. N.M. ThomadR 1976 SC 490.

35 State of Jammu and Kashmir vs. T.N. KhédR 1974 SC 1.

36 |bid

37 State of Punjab vs. Davinder Singi924 INSC 562

38 Dr. Binita Behera, Simran Sahoo & Sai Ashihe Principle of Creamy Layer in Reservation Pekcfor
Advancement of the Backward Classes: An Attempttatlsh Equity 3 Indian J. L. & Legal Rsch. 1 (2020),
file:///C:/Users/91915/Downloads/3IndianJLLegalRsgllf (last visited Apr. 20, 2025).

391s SC Ruling Excluding 'Creamy Layer' from Quota Biena Reformist Step™dia Today, Aug. 5, 2024,
https://www.indiatoday.in/india-today-insight/stéistsc-ruling-excluding-creamy-layer-from-quota-béts-a-
reformist-step-2577119-2024-08-05 (last visited./A2fx, 2025).

40 Jagdish Negi vs. State of URIR 1997 SC 3505
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In relation to this, in the case Bhlaji vs. State of Mysctk it was held by the court that it is
the duty of the court to undertake empirical stadie to the results of the affirmative action
undertaken collectively including the grant of mes¢ions, so that those who have progressed
by all means, would be released from the virtuebatkwardness. Nevertheless, even if
reservation persists for the upliftment of SC afidtBe non — exclusion of creamy layer would
significantly perpetuate the backwardness of thedend them forever.

Margins Within Margins

Justice HN Nagamohan Das, had submitted his remorinternal reservation concerning
empirical data and recommending a suitable framewor implementation of sub -
classification to the Karnataka State Governmergnty. This demand for internal reservation
was due to the agitation amongst various sub — agmities of Dalits namely, Lambanis,
Bhovis, Koracha, and Koramas, who have alleged greglominant exhaustion of 17%
reservation by Dalit right communities, which ledthe formation of one — member committee
to study upon the isstfe Thus, this shows the necessity to implement tiotusion of creamy
layer in SC and ST transcending internal resermabiecause it leads the progressed community
to progress more, while the truly marginalized ermast backward among them continue to be
left behind. If the already progressed keep gaimisgproportionate benefits, the purpose of
achieving equity and equality would always remaimeaer-ending dream, defeating the very
essence of the reservation policy envisioned byCitestitution.

In addition to this, there are consecutive demafididBC (lowest in the pyramid as to OBCs),
claiming their inclusion in SC, due to the protens given to them under Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act829loss of their livelihood due to socio —
economic change and political development sincerdilisation, increase in anxiety due to
improvement of social and economic status of SCthadhreat of falling to the lowest Hindu
social orde®, implies the fact of progress made by SC to soxteng thereby urging the need
for creamy layer exclusion, so that those who g tlisadvantaged within SC, ST and other
communities could reap the benefits given by theegament.

Anticipating Reverse Discrimination

An empirical study conducted in the year 2016, wighrly 110 samples of different individuals
belonging to general category, SC, ST and othdgioels minorities such as muslims and
Christians, seeking various question with respeceservation policy of India including the
exclusion of creamy layer among SC and ST debabeight to light that the opinions of those

41 Balaji vs. State of MysoréIR 1963 SC 649

42 Report on Internal Reservation for Karnataka SCS8bmitted to Chief Ministemdia Today, Mar. 27, 2025,
https://www.indiatoday.in/india/karnataka/storyfjas-nagamohan-das-submits-report-on-internal-vesiem-for-
sc-st-karnataka-government-faces-crucial-decis@®9253-2025-03-27 (last visited Apr. 20, 2025).

43 Arvind Kumar,Why Do the Most Backward Classes Want Scheduled Stgtesin Dalits in the New Millennium
394, 394-413 (Cambridge Univ. Press),
file://IC:/Users/91915/Downloads/WhyDotheMostBackw@liassesDemandSCStatus.pdf (last visited Apr. 20,
2025).
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in general category and religious minority commiesitwere on one side against those
belonging to SC and ST. This demarcation outlihesembarkment of reservations becoming
reverse discriminatidf, which was at the initial stages of discussion wlaarly anticipated by
the constitution makers, but due to the temporasé the reservation system considered then,
led to a conclusion as to this debate previdasly

Vote Bank Politics

Vote bank politics is a strategy wherein politipalties or leaders attempt to attract a particular
social, religious, ethnic, or regional group byopitizing their interests, often to secure their
votes—even if such preferences may not align witind long-term policy. The government of
Independent India is persistently objecting theesion of creamy layer in SC/ST quota, and
whether this could be linked with the context ofevbank politics? Though there is no estimated
evidence as to prove this explicitly, the viewlod scholar V. Venkatesan, reframed the fallacy
as to vote bank politics optimistically as partiemocratic accountabilit§ This, point of view

is partially correct but cannot be applied in &temstances, because there are also situations
where, the government had failed to protect théopradly deprived communities, as in this
present scenario.

Factors Hindering the Exclusion of Creamy Layer Fron SC/ST

WHO are SCs, STs and SEBCs?

In accordance with Article 341, it is the duty bétPresident to determine typically those castes
who are at the lowest level in religious hierarafyindia, and are generally the depressed
sections of Hindtl who have been for ages treated as untouchablesvaadexposed to
persecution on the basis of their c&st8cheduled tribes are those part of Indian comtyuni
who still observe their tribal ways and have theisidence at hills, forests, €tcand are
recognised as per Article 3¥20n the other hand, initially, the SEBCs are idiut based on
the 1980 report of the Mandal Commission whichuséifed the followingf:

44 Md. Altamash ImamEvolution of Reservation System in India: An Owassyint'l J. Trend Sci. Res. & De676,
676 (Mol. 7, Issue 2), https://lwww.ijtsrd.com/pagfgtsrd55117.pdf (last visited Apr. 18, 2025).

4 |s SC Ruling Excluding 'Creamy Layer' from Quota Biemea Reformist Step?India Today Insight
https://www.indiatoday.in/india-today-insight/stdis¢sc-ruling-excluding-creamy-layer-from-quota-béts-a-
reformist-step-2577119-2024-08-05 (last visited./Rfr, 2025).

46V, Venkatesanl ong Live Vote-Bank Politics: Polemjdsaw and Other Things (Apr. 6, 2007, 4:46 PM), ialale
at, https://lawandotherthings.com/long-live-votetkgolitics-polemics/, last accessed on 5 May, 2025

47 Supra note 12 at 2006

48 National Human Rights CommissicBeonstitutional and Civil Rights to Protect Schedulastes and Scheduled
Tribes from  Atrocites and The Law Against Witch thgy Pub. Unit, NHRC,
https://nhrc.nic.in/sites/default/files/Civil%20Righpdf?utm (last visited Apr. 19, 2025).

49 Supra note 12

50 Supra note 12 at 2006 and 2007

51 Backward Classes CommReport of the Backward Classes Commission, First Rait,1 & 215 (Gov't of

India 1980), Available at,
https://www.ncbc.nic.in/Writereaddata/Mandal%20Cassion%20Report%200f%20the%201st%20Part%20Eng|
ish635228715105764974.pdf (last visited Apr. 125)0
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1) Low social position in the traditional caste hieray of Hindu society.

2) Lack of general educational advancement among #jerrsection of a caste or com-
munity.

3) Inadequate or no representation in Governmentes®rvi

4) Inadequate representation in the field of tradeyroerce and industry”.

Subsequently, the National Commission for Backw@lasses, modified it as to the social,
educational and economic factors of the pdblithis disparitised identification of SC, ST and
SEBCs based upon the gravity of oppression facdatday for the purpose affirmative action,
promoted further inequality and had acquired gowemmtal sympathy towards them for a more
lingering period.

Absence of Decline in Merit and Ability

Initially, U/A 335 it is mandatory for the governmtgo ensure that the reservations provided to
SC and ST should not affect the efficiency of tmmistration within the government. Whilst
looking at the intentions of the framers of the std@ntion, Brajeshwar Prasad’s speech in the
Assembly upon this provision was to prioritize @tincy upon the reservation to the SC and
ST, which was also reiterated in the Indra Sawhuasg®. The twin principle of efficiency had
also been emphasised in tBeneral Manager, Southern Rly. vs. Rangachari ¥asestice
Krishna lyer in the case dagadish Saran vs. Union of Indfiastated that “the first caution is
that reservation must be kept in check by the deisah competence. The best talents cannot
be completely excluded by wholesale reservation”.

However, the introduction of (82 Amendment) Act, 2000, inserted a provision which
compromises the efficiency of those who come utiderreserved category, by reducing the
qualifying marks and lowering standards of evahréti On par with this, in the case &drnail
Singh vs. Lachhmi Narain Guptaheld that the reduction of qualifying marks andiéring
the standards of evaluation does come within tliedbinefficiency as opposed to Article 335.
Alas, this had been contradictorily proved by ampeital study conducted amongst the Indian
Railway employees, the sector in which predomipasts are filled under reservatiin

52 National Commission for Backward Class&yjidelines for Consideration of Requests for Indosand
Complaints of Under-Inclusion in the Central List@BCs https://ncbc.nic.in/Writereaddata/FAQguidelines.p
(last visited Apr. 19, 2025).

53 Constitution of IndiaDoes Affirmative Action Conflict with Efficiency?
https://www.constitutionofindia.net/blog/does-affi@tive-action-conflict-with-efficiency/ (last visitl Apr. 19,
2025), also refer, M.P. Jaimdian Constitutional Law2016-17 (Lexis Nexis, 8th ed. 2023).

54 General Manager, Southern Rly. vs. RangaghaiR 1962 S.C. 36

55 Jagadish Saran vs. Union of Indid,980) 2 S.C.R. 831.

56 Dr. J.N. PandeyConstitutional Law of Indi®09 (Central Law Agency, 58th ed. 2021).

57 Jarnail Singh vs. Lachhmi Narain Gupta, AIR 20184329

58 Ashwini Deshpande & Thomas WeisskoPfes Affirmative Action Reduce Productivity? TheeCaf Indian
Railways IDEAS FOR INDIA, https://www.ideasforindia.in/tags/social-identity/does-affirmative-action-reduce-
productivity-the-case-of-indian-railways.html (lagtcessed Apr. 20, 2025).
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Determinants of Caste in Indian Society

Anciently, the caste was determined based on theavaystem, which categorises the
population based on their occupation, namely, bratinkshatriyas, vaishyas and shudras on a
hierarchical bast8. Generally, a person’s caste is decided uponitisitself, thereby making

it rigid where even a significant development iciab economic or political status could not
change their hierarchy and oppres&ioRost independence, several measures were unglertak
by the constitution framers and government to rex#ne historical oppression faced by certain
communities, and as seen before accumulated digastes in India under FC, BC, OBC, SC
and ST Nevertheless, there are certain discriminatioeday the SC, ST people socially, for
instance where our current President Smt. Draudadinu, was not invited to the consecration
of the Ram Mandir, on the fact that she belonge8Tocommunit{?. In the case oAshok
Kumar Thaku®®, the Court had also noticed the discriminatioreéaby SC and ST even after
being economically developed.

Conclusion

“If reservation was concerned with the more backivelasses and no reservation was made
for the slightly more advanced backward classes ntlost advanced classes would walk away
with all the seats available for the general catggéeaving none for the backward:”

The decision in the case Balaji vs. State of Mysdte concerning the point that caste cannot
be considered as the sole criteria to determin&weciness was overturned in thelra
Sawhney casestating that once a person falls within the arab®C, he is considered to be a
backward for eternity and there is no need to émiceas their backwardness repeatedly, is a
pivotal judicial inconsistency, where this was adéfirmed in subsequent caSes

This portrays the lack of initiative to analyse thetcome of affirmative actions, thereby
perpetuating backwardness without proper empiridata, resulting a delay in social
development. However, in the case $tate of Punjab vs. Davinder Sifighapart from
emphasising the exclusion of creamy layer in SC@Rchave suggested the policy framers to
use a different mechanism rather than the one geglfor OBC, in order to safeguard the vital
interests of the group.

59 Anuradha Chadh#&eservation Law and Policy, Past, Present and Fut@egal Publications 2016).

60 |bid

61 1bid

62| jvemint, Lok Sabha Elections 2024: President Murmu washitévto Ram Mandir event due to her caste,
says Malikarjun Khargeupdated April 22, 2024, available at https://wlemint.com/politics/lok-sabha-
elections-2024-president-murmu-wasnt-invited-to-rmandir-event-due-to-her-caste-says-malikarjun-g&ar
11713795539621.html, last accessed April 20, 2025.

63 Ashoka Kumar Thakur vs. Union of IndiR 2008 SC 289

64Vasanth Kumar vs. State of KarnatakdR 1985 SC 1495

65 Balaji vs. State of MysorédIR 1963 SC 649

66 E.V. Chinnaiah vs. State of Andhra Pradg@005) 1 SCC 394, Jarnail Singh vs. Lachhmi NaviR, 2018 SC
4729

67 State of Punjab vs. Davinder Sin@®24 INSC 562.
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If the contention as to, those who are economiailyeloped face criticism in this society due
to their caste, is considered important for nomplementation of the creamy layer doctrine
within SC and ST, then consider the situation ofthin the lower stratum below the creamy
layer, who are genuinely deprived of these benpfitgided by the government and surrounded
by an unattainable illusion. Hence, in order tdyftdalize the benefits of the reservation system,
exclusion of creamy layer in SC and ST as impleeihn OBC, plays a significant role in
social development. The factors discussed abovehahinders the implementation of this
mechanism, should not be considered relevant teatey extent, keeping in mind the long-
term goals tend to be attained as a result of gbigcy reformation by the government.
Therefore, reservation is only a crutch which sutgp@ person, until he’s independently
developed and is not a privilege for eternity.
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Retrospective Operation of Amendment
Mr. Rakesh Kumar Singh

Introduction

Legislature has power to enact the law. Enforcenodniaw and date of enforcement is
discretion of legislature. Legislature can enfadaw from retrospective & prospective effect.
The power to legislate the law is subject to legige competence. The power to make
retrospective legislation enables the Governmeatrtend the Act completely and to repeal the
law as it existed before amending the act. Thisgrdvas also been often used for validating
prior executive and legislative act for curing thefect which led to invalidity of a particular
provision or the act.“The rule against retrospective construction isapplicable to a statute
merely because “a Part of the requisites for itioads drawn from a time antecedent to its
passing”. If that were not so, every statute wallgyesumed to apply only to persons born and
things which come into existence after its operamd the rule may well result in virtual
nullification of most of the statutes.”

New law may operate prospectively or retrospectivBb is the case with an amendment of
law. In amending legislation, express retrospebtiigegiven either by inserting an explanation

or provision by using an expression such as “dedamhbdve been inserted/substituted” etc. The
aforesaid phraseology in used in all amending letips *

Meaning of Retrospective Operation

In Darshan Singh v. Ram Pal Sirtghlon’ble Supreme Court explain the meaning as
Retrospective. According to Blacks dictionary melaogking backward; contemplating what is
past; having reference to a statute or things iegigtefore the Act in question. Retrospective
law means a law which looks backward or contempl#iie past; one which is made to affect
acts or facts occurring or rights occurring, befibigame into force. Every statute which takes
away or impairs vested rights acquired under exjdaws or creates a new obligation, imposes
a new duty or attaches a new disability in respettansactions or considerations already past.
Retroactive statute means a statute which creategwva obligation on transactions or

1 Presiding Officer Labour Court, Dehradun.

2 M.V.J.K Kumar. Retrospective Legislation When canrbade, whether such retrospective legislatioralis \or
not (2020) 7/GSTR(Jrn) 21.

3 Justice G.P. Singh, Principles of Statutory Intetgition 2012: Lexis Nexis Butterworths Wadhwa Nag{d®"

Edition) p. 535.

4 Amit Prasad: Tax and its Retrospectivity: An Appa#i§2023) 452TR (Jrn) 19.

51992 Supp (1) SCC 191
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considerations already past or destroy or impategerightsWhile considering the power of
the sovereign Legislature to make retrospectivesliggon, the Supreme Court held as follows:

In State Bank’s Staff Union Vs. Union of India andeo$h(2005) 7 SCC 584on’ble Supreme
Court held that —

Every sovereign legislature possesses the righiatke retrospective legislation. The power to
make laws includes power to give it retrospectifect. Craies on Statute Law (7th Edn.) at p.
387 defines retrospective statutes in the followiryds:

"A statute is to be deemed to be retrospectivechvtakes away or impairs any vested right
acquired under existing laws, or creates a nevgatitin, or imposes a new duty, or attaches a
new disability in respect to transactions or coesitions already past.”

Judicial Dictionary (13th Edn.) K.J. Aiyar, Butteowth, p. 857, states that the word
"retrospective" when used with reference to an mast may mean (i) affecting an existing
contract; or (ii) reopening up of past, closed emahpleted transaction; or (iii) affecting accrued
rights and remedies; or (iv) affecting procedurertl¢ and Phrases, Permanent Edn., Vol. 37-
A, pp. 224-25, defines a "retrospective or retnwvadiaw" as one which takes away or impairs
vested or accrued rights acquired under existing.l& retroactive law takes away or impairs
vested rights acquired under existing laws, orteea new obligation, imposes a new duty, or
attaches a new disability, in respect to transaatioconsiderations already past.

In Advanced Law Lexicon by P. Ramanath Aiyar (3rditien, 2005) the expressions
"retroactive” and "retrospective" have been defiresl follows at page 4124 Vol.4)
"Retroactive- Acting backward; affecting what isspgOf a statute, ruling, etc.) extending in
scope or effect to matters that have occurredeénpist. - Also termed retrospective. (Black,
7th Edn. 1999) 'Retroactivity' is a term often ubgdawyers but rarely defined. On analysis it
soon becomes apparent, moreover, that it is usedver at least two distinct concepts. The
first, which may be called 'true retroactivity' nsists in the application of a new rule of law to
an act or transaction which was completed befoesrthe was promulgated. The second
concept, which will be referred to as 'quasi-rattvdy’, occurs when a new rule of law is
applied to an act or transaction in the processwipletion......The foundation of these concepts
is the distinction between completed and pendirapsactions...." (T.C. Hartley, The
Foundations of European Community Law 129 (1981).

Retrospective- Looking back; contemplating what igpast. Having operation from a past
time.

Retrospective' is somewhat ambiguous and that deatlof confusion has been caused by the
fact that it is used in more senses than one. lmergé however the Courts regards as
retrospective any statute which operates on caséscts coming into existence before its
commencement in the sense that it affects everoriftie future only the character or
conseguences of transactions previously entereaindf other past conduct. Thus, a statute is
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not retrospective merely because it affects exggiights; nor is it retrospective merely because
a part of the requisite for its action is drawmfra time and antecedents to its passing. (Vol.44
Halsbury's Laws of England, Fourth Edition, pagé pd@ra 921)."

In Harvard Law Review, Vol. 73, p. 692 it was oh&egl that "it is necessary that the legislature
should be able to cure inadvertent defects int&sitor their administration by making what has
been aptly called 'small repairs'. Moreover, thaiviual who claims that a vested right has
arisen from the defect is seeking a windfall sihad the legislature's or administrator's action
had the effect it was intended to and could hawk ha such right would have arisen. Thus, the
interest in the retroactive curing of such a deifethe administration of government outweighs
the individual's interest in benefiting from thefete".

The above passage was quoted with approval by émstifution Bench of this Court in the

case of The Asstt. Commr. of Urban Land Tax v. Bhekingham and Carnatic Co. Ltd. (1969
(2) SCC 55). In considering the question as to hdrethe legislative power to amend a
provision with retrospective operation has beersgrably exercised or not, various factors
have to be considered. It was observed in theaaStott v. Stott Realty Co. (284 N.W. 635) -
as noted in Words and Phrases, Permanent EAn3A/Al.p. 2250 that:

"The constitutional prohibition of the passageetirbactive laws' refers only to retroactive laws
that injuriously affect some substantial or vedtigtit, and does not refer to those remedies
adopted by a legislative body for the purpose okjuling a rule to secure for its citizens the
enjoyment of some natural right, equitable and justself, but which they were not able to
enforce on account of defects in the law or itssmioin to provide the relief necessary to secure
such right."

Craies on Statute Law (7th Edn.) at p. 396 obsehats

"If a statute is passed for the purpose of pratgdiie public against some evil or abuse, it may
be allowed to operate retrospectively, althougtsigh operation it will deprive some person
or persons of a vested right." So hon’ble SupremearCbroadly express the meaning of
retrospective Construction. Judges have to seatehtion of legislature.

In SEBI Vs. Rajkumar Nagpal and OtHetdon’ble Supreme Court held that the terms
retrospective‘and retroactive' are often used tittangeably. However, their meanings are
distinct. This Court succinctly appreciated thefatgnce between these concepts in State
Bank’s Staff Union (Madras Circle) Vs. Union Of lad

“Retroactivity” is a term often used by lawyers bartely defined. On analysis it soon becomes
apparent, moreover, that it is used to cover &t leeo distinct concepts. The first, which may
be called 'true retroactivity’, consists in the laggtion of a new rule of law to an act or

transaction which was completed before the rule pvasulgated. The second concept, which
will be referred to as 'quasi-retroactivity', occwhen a new rule of law is applied to an act or

6 (2023) 8 SCC 274.
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transaction in the process of completion.... Thenflation of these concepts is the distinction
between completed and pending transactions...C. (Hartley, The Foundations of European
Community Law 129 (1981).

Many decisions of this Court define retroactivitymhean laws which destroy or impair vested
rights. In real terms, this is the definition oftrospectivity or true retroactivity. Quasi-
retroactivity or simply retroactivity on the othieand is a law which is applicable to an act or
transaction that is still underway. Such an adramsaction has not been completed and is in
the process of completion. Retroactive laws algyawhere the status or character of a thing
or situation arose prior to the passage of the Merely because a law operates on certain
circumstances which are antecedent to its passiag Wot mean that it is retrospective.

Constitutional Aspect of Amendment

Generally, there are two types of amendments pobispeand retrospective amendments.
Prospective amendments are the ones which talexs eff the day of amendment or in a future
date while the retrospective amendment takes dffeat a past dateOur Indian Constitution
has given green signal for making retrospective ratments in certain statutes but it has
also expressly opposed retrospective amendmengstain statutes like in Criminal las.

The power to retrospectively amend is, howevermabling power only. Therefore, it has to
be exercised by the Legislature either by spepiftvision or by necessary implication. Every
law made by the Parliament and the State legiglatur India ought to be consistent with the
Article 13 of the Constitution of India. It statdgat no law should be made or amended either
prospectively or retrospectively in violative obtfundamental rights guaranteed under Part IlI
of the Constitution of India. Article 20(1) of thi@onstitution of India guarantees protection
against ex post facto laws that is against retrisfme operation of penal legislatiohS his
Article consists of two parts. According to thesfipart of this article, a person should not be
convicted for an act which was not declared asflamee at the time of committing it. Thus, a
person must be convicted only for violating a lahieh was in force when the act charged is
committed. The second part states that a convjpeesbn cannot be given a greater penalty than
what he might have incurred at the time of commutthe offence. Thus, no restriction is made
in respect of retrospective amendments made toedwal provisions and punishments or
penalties which are in civil natutéNo law can be interpreted so as to frustrate #rg basic
rule of law. It is a settled principle of interpmbn of criminal jurisprudence that the provisions
have to be strictly construed and cannot be givestraspective effect unless legislative intent
and expression is clear beyond ambiguity. The aments to criminal law would not intend

7 Karthikeyan, Prathik, Retrospectivity in Taxationlhdia : A Judicial & Constitutional Analysis (Jamy 10,
2019). Available at SSRN: https://ssrn.com/absti2ic82726 or http://dx.doi.org/10.2139/ssrn.3782726

8 lbid.

9 Article - 20. Protection in respect of conviction for offesice

(1)No person shall be convicted of any offence extaptiolation of a law in force at the time of themmission

of the act charged as an offence, nor be subjéctegenalty greater than that which might havenlefficted under

the law in force at the time of the commissiontaf bffence.

10 Supra 8.
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that there should be undue delay in disposal ofioal trials or there should be retrial just
because the law has changed. Such an approach beauluhtrary to the doctrine of finality as
well as avoidance of delay in conclusion of crinhitnizal.'*

Scope of retrospective operation

As to how the words of a statute should be condtaral how should the law be interpreted,
utilitarian instruction may be taken from the judgmhof the Supreme Court in the case of Apex
Laboratories (P.) Ltd. v. DYCIT.*? Referring to the words of Justice Oliver WendellrHes:

"A word is not a crystal, transparent and unchangeis the skin of a living thought and may
vary greatly in colour and content according to ¢hreumstances and the time in which it is
used®® It was observed: "Interpretation of law has twseggial purposes: one is to clarify to
the people governed by it, the meaning of therlettéhe law; the other is to shed light and give
shape to the intent of the lawmaker. And, in thiscpss the court's responsibility lies in
discerning the social purpose which the specifiwigion subserves. Thus, the cold letter of the
law is not an abstract exercise in semantics wbiabtitioners are wont to indulge in. So viewed
the law has birthed various ideas such as impla@diitions, unspelt but entirely logical and
reasonable obligations, implied limitations, ethe process of continuing evolution, refinement
and assimilation of these concepts into bindingnsofwithin the body of law as is understood
and enforced) injects vitality and dynamism towdtaty provisions. Without this dynamism and
contextualisation, laws become irrelevant and stale

Taxation has been one arena wherein retrospeaive have been used the most, for two
reasons predominantly, firstly, retrospective anmeeats enacted by Parliament to undo certain
judicial decisions and clarify a particular lawdaihe second reason is more structural in that
there is an implicit understanding that in the fative years of Indian taxation statutes, a lot of
ambiguities and inconsistencies existed, makinfios or order, lack coherenéeThe plenary
powers to legislate prospectively as well as rgotvely, however, lay an imperative sense
of duty on Parliament and State Legislatures toyotie settled first principles against
retrospectivity while enacting legislation; theg af

a) The words used must expressly provide or clearplymetrospective operation;

b) Retrospectivity should be reasonable and not ex@ess harsh, otherwise it runs the
risk of being struck down as unconstitutiortal;

c) Where a taxing statute is plainly discriminatory mrovides no machinery for
assessment and levy of tax or that it is confisgatmurts will be justified in striking
down the impugned statute as unconstitutiéhal;

11 Sukhdev Singh Vs. State of Harygpa13) 2 SCC 212
12/(2022) 442 ITR 1.(2022) 7 SCC 98.

13 Towne Vs Eisnef1918) SCC Online 6.

14(2022) 442 ITRI.

15 Supra w. 7.

16 AIR 1951 SC 16.

17 Rai Ramkrishna Vs State of BiHd963) 50 ITR 171

18 R.C. Tobacco Ltd. Vs Union of Indj2005) 7 SCC 725.
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d) Though the Legislature has enormous power to metkespective tax laws, yet when
a retrospective Act is entirely arbitrary and iwagl, it may be declared invalid as
offending article 14 of the Constitutidh;

e) Where an amendment has been made to overcomesi|jugicision, the power cannot
be used to subvert the decision without removiegaisis of the decisich.

The Legislative power either to introduce enactméant the first time or to amend the enacted
law with retrospective effect, is not only subjexthe question of competence but is also subject
to several judicially recognized limitations witbrse of which we are at present concerned.
The first is the requirement that the words usedtnaxpressly provide or clearly imply
retrospective operation. The second is that thespeéctivity must be reasonable and not
excessive or harsh, otherwise it runs the riskeafdpstruck down as unconstitutional. The third
is apposite where the legislation is introducedwercome a judicial decision. Here the power
cannot be used to subvert the decision without vimyahe statutory basis of the decision.

There is no fixed formula for the expression ofisegive intent to give retrospectivity to an
enactment. A validating clause coupled with a sriste statutory change is therefore only
one of the methods to leave actions unsustainatderuhe unamended statute, undisturbed.
Consequently, the absence of a validating clausddmeot by itself affect the retrospective
operation of the statutory provision, if such reprectivity is otherwise apparefit.

Amendment & Its Effect

An amendment in the conventional legal usage womén any change in law or
statute that is brought at a future date, which banimplemented with prospective
or retrospective effect. An amendment can be uta®dsas the process of altering
or amending a law or document (such as a Constitutby parliamentary or
constitutional procedure; or an alteration propogeédffected by the above process.
An amendment in conventional usage of the Engasigliage could simply mean the
act of amending something in order to fix it, wh&imply put means to correct an error
and/or to improve upon %

An amendment, in the law of procedure, means a@ygh in a pleading or in any
paper filed for purposes of procedure. An amendnrargt generally be authorised by
the court, usually upon motion, and the amendeddatg then wholly supersedes the
original. In statutory law, an amendment is a s&athich changes the provisions of
a previously passed statute, and repeals thoseisfos in express terms or
impliedly so far as they are inconsistent with émeendment?

19 Tata Motors Vs. State of Maharash{2004) 136 STC 1 : (2004) 5 SCC 783.

20Virendra Singh Hooda Vs State of Haryg2804) 12 SCC 588.

21 National Agricultural Coop. Marketing Federationloflia Ltd. Vs. Union of India, (2003) 5 SCC 23

22 Sanjay Bhoosreddy and Jaiyesh Bhoosreddy :Exhaustive Delineation of the Interpretation Tdx Law
Amendments — Answering the Perennial Question o§fective versus Retrospective Opera@8nJiLI (2021)
23.

23 |bid.
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An amendment, in legal practice, would mean theembion of any error in any

process, pleading, or proceeding at law, eitherctgsent of the parties, or upon
motion to the court in which the proceeding is pegd An amendment, in

legislation, would mean a modification or alteratito be made in a bill on its
passage or in an enacted law, or a modificatiarthange in an existing Act or statute.
24

Amendments can be of two kindBirst, based on the implementation date of the
amendment. If the amendment comes into effect extdéite of enactment or at a
specified future date, then it shall be classifésda ‘prospective amendment’ and if
the amendment comes into effect at a specifiedgsst then it shall be classified as
a ‘retrospective amendment’. A statute is retropedf it takes away or impairs any

vested rights accrued under existing laws, or eseat new obligation, or imposes a
new duty or attaches a new disability in respectirahsactions made in the p&st.

In New India Insurance Co. Ltd vs Smt. Shanti Misran'Hle Supreme Court held thtie
change in law was merely a change of forum i.éhamnge of adjectival or procedural law and
not of substantive law. It is well-established msiion that such a change of law operates
retrospectively and the person has to go to thefoawn even if his cause of action or right of
action accrued prior to the change of forum. He halve a vested right of action but not a
vested right of forum. If by express words the rfemam is made available only to causes of
action arising after the creation of the forumptkige retrospective operation of the law is taken
away. Otherwise the general rule is to make itosgtective’® In Ganpat Rai Hira Lal Vs.
Aggarwal Chamber of Commerce LHbn’ble Supreme Court held that if previous enactme
provided right to appeal, no one can be deprivatisfright by a subsequent change in the law,
unless the later enactment provides expressly andmgssary implication for retrospective
effect being giver?’

In Shyam Sunder and Others Vs. Ram Kumar and anbthelble Supreme Court held that
when a repeal of an enactment is followed by aftegislation such legislation does not effect
the substantive rights of the parties on the dateud or adjudication of suit unless such a
legislation is retrospective and a court of app=ainot take into consideration a new law
brought into existence after the judgment appefited has been rendered because the rights
of the parties in an appeal are determined undelail in force on the date of suit. However,
the position in law would be different in the madtevhich relate to procedural law but so far
as substantive rights of parties are concernedrégragin unaffected by the amendment in the
enactment.

24 |bid.

25 |bid.

26 (1975) 2 SCC 840 : AIR 1976 SC 237.
27(1952) 2 SCC 2014.
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Therefore, where a repeal of provisions of an enawt is followed by fresh legislation by an
amending Act such legislation is prospective inrapen and does not effect substantive or
vested rights of the parties unless made retrosgedither expressly or by necessary
intendment. Further there is a presumption agéimstetrospective operation of a statute and
further a statute in not to be construed to hayeater retrospective operation than its language
renders necessary, but an amending Act which affda procedure in presumed to be
retrospective, unless the amending Act providesratise .28

In Ramesh Kumar Soni Vs. State of MiBn’ble Supreme Court held that amendments relating
to procedure operate retrospectively subject toettmeption that whatever be the procedure
which was correctly adopted and proceedings coredunhder the old law the same cannot be
reopened for the purpose of applying the new prna@gd When substantial rights of a party
are curtailed by law of limitation, such subsequemtendment should not be read as
retrospective unless the amendment so stipulatpsessly or requires so by necessary
implication. *® An impairment of the right of appeal by puttingrew restriction thereon of
imposing a more onerous condition in not a mattgrocedure only; it impairs or imperils a
substantive right and an enactment which does agtiretrospective unless it says so expressly
or by necessary intendmett.

It is well settled that if a statute is curative maerely declaratory of the previous
law, retrospective operation is generally intenddae language ‘shall be deemed to
always have meant’ is declaratory, and is in ptarms retrospective. In the absence
of clear words indicating that the declaratorywibuld not be so construed when
the pre-amended provision was clear and unambigusuisamending Act may be
purely clarificatory to clear a meaning of a prawrsof the principal Act which was
already implicit.In Sree Bank Ltd. Vs. Sarkar Dutt Roy and Bon’ble Supreme Court held
that if a statute is passed for the purpose ofeptistg the public against some evil or abuse, it
may be allowed to operate retrospectively, althobiglsuch operation it will deprive some
person or persons of a vested ritfht.

In C.I.T Vs. Vatika Township (P) Ltd#lon’ble Supreme Court held that of the variousgsule
guiding how a legislation has to be interpretede established rule is that unless a contrary
intention appears, a legislation is presumed nbetmtended to have a retrospective operation.
The idea behind the rule is that a current law khgavern current activities. This principle of
law is known as lex prospicit non respicit : lavolts forward not backward. A retrospective
legislation is contrary to the general principlattiegislation by which the conduct of mankind
is to be regulated when introduced for the finstetito deal with future acts ought not to change
the character of past transactions carried on thfaith of the then existing law. The obvious

28(2001) 8 SCC 24.

29(2013) 14 SCC 696.

30 Commercial Motors Ltd. Vs. CT{R015) 15 SCC 168

31 State of Bombay Vs. Supreme General Films Exchiailigé960 SCC Online SC 48.
821965 SCC Online SC : AIR 1966 SC 1953.
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basis of the principle against retrospectivityhe principle of ‘fairness’, which must be the
basis of every legal rule. Thus, legislations whisbdified accrued rights or which impose
obligations or impose new duties or attach a nesatdiity have to be treated as prospective
unless the legislative intent is clearly to give #mactment a retrospective effect; unless the
legislation is for purpose of supplying an obviausission in a former legislation or to explain
a former legislation. for the sake of completendsat where a benefit is conferred by a
legislation, the rule against a retrospective qoietibn is different. If a legislation confers a
benefit on some persons but without inflicting aresponding detriment on some other person
or on the public generally, and where to confehswenefit appears to have been the legislators
object, then the presumption would be that suegislation, giving it a purposive construction,
would warrant it to be given a retrospective effddtis exactly is the justification to treat
procedural provisions as retrospective. In suckesa®trospectively is attached to benefit the
persons in contradistinction to the provision impgssome burden or liability where the
presumption attaches towards prospectitity.

In S.B.I Vs. V. Ramakrishnaklon’ble Supreme Court held that the presumptionirsga
retrospective operation in not applicable to cleaifory or declaratory statutes. For modern
purposes a clarificatory or declaratory Act maylbéned as and Act to remove doubts existing
as to the common law, or the meaning or effechgfstatute. Such Acts are usually held to be
retrospectivé? But in Nani Sha Vs. State of Arunachal Pradgsbn’ble Supreme Court held
that In order to make a provision applicable welraspective effect, it has to be specifically
expressed in the provision. We do not find suckxpression in the said proviso. Nothing had
stopped the government before amending the Rulevdadd it specifically, making it
retrospective. That was not done and we are npgaped to hold that the Rule is retrospective.
It is also not possible to hold that newly addenvso is clarificatory nature. The Rule, for the
first time, creates a quota and thus crystallites rights of the direct appointees and the
promotees which was not there earlier. It, themfoannot be viewed as a clarificatory
amendment. Again whether the amendment is clatdiigaor not would depend upon the
language of the provision as also the other rdtes.

In State of Maharashtra Vs Vishnu Ramchandmn’ble Supreme Court has held that though
statutes must ordinarily be interpreted prospeltivenless the language makes them
retrospective, either expressly or by necessarjiéatfpn. The question whether an enactment
is meant to operate prospectively or retrospegtitiak to be decided in accordance with well-
settled principles. The cardinal principle is thsthtutes must always be interpreted
prospectively, unless the language of the statatdses them retrospective, either expressly or
by necessary implication. Those whose duty is toiaidter the law very properly guard against
giving to an Act of parliament a retrospective @en, unless the intention of the legislature
that it should be so construed is expressed irr,cidain and unambiguous language. This
principle has now been recognized by our constitutind established as a constitutional

33(2015) 1 SCC 1
34(2018) 17 SCC 394.
35(2007) 15 SCC 406.
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restriction on legislative powermay state, however, that in spite of the ordiremg | might
almost say cardinal rule of construction that $estuparticularly statutes creating liabilities,
ought not to be so construed as to given themrasmtctive operation unless there is a clear
provision to that effect or a necessary intendrivaptied in the provision&®

In United India Insurance Co. Ltd. Vs Alagerala High Court has held that It is well settled
rule of interpretation that if the law is proceduthere is, no doubt, a presumption that it agplie
to pending proceedings. If the law is substantivenature, the normal presumption against
retrospectivity still holds good, subject to thepiple that the Court must look to the question
whether the rights of the parties at the commenoeiethe proceedings were intended to be
modified either expressly or by necessary implarati In Coop. Co. Ltd. Vs. Commr. Of Trade
Tax, U.P.Hon’ble Supreme Court held that the Act having bbssught into force from a
particular date, no retrospective operation thé@ald be contemplated prior there to.

In Mithilesh Kumar & Anr Vs Prem Behari Khar8upreme Court has held that statutory
Construction retrospective operation presumptiairesy when arises Act declaratory in nature.

Where a particular enactment or amendment is thdtref the recommendation of the Law
Commission of India, it may be permissible to reéfethe relevant report. What importance can
be given to it will depend on the facts and circtanses of the case. However, the court has to
interpret the language used in the Act and wheretihguage is clear and unambiguous, it must
be given effect to.

We read in Maxwell that it is a fundamental ruleBofglish Law that no statute shall be
construed to have retrospective operation Unleds aiconstruction appears very clearly at the
time of the Act, or arises by necessary and distmplication. A retrospective operation is,
therefore, not to be given to a statute so as painexisting right or obligation, otherwise than
as regards matter of procedure unless that eféeutat be avoided without doing violence to
the language of the enactment. Before applyingiutst retrospectively, the Court has to be
satisfied that the statute is in fact retrospecilee presumption against retrospective operation
is strong in cases, in which the statute, if omelrattrospectively, would prejudicially affect
vested rights or the illegality of the past tranias, or impair contracts, or impose new duty
or attach new disability in respect of past tratisas or consideration already passed.

In Mahadeolal Kanodia Vs the Administrator, Genera\\M¥st BengaHon’ble Supreme Court

has held that the principles that have to be agybe interpretation of statutory provisions of
this nature are well-established. The first of &hés that statutory pro. Visions creating
substantive rights or taking away substantive sgate ordinarily prospective; they are
retrospective only if by express words or by neagsénplication the Legislature has made

3 AIR 1961 SCC 307.
37/(1988) 3 LLN 285.
38 (2007) 4 SCC 480.
39(1989) 2 SCC 95.
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them retrospective; and the retrospective operatibioe limited only to the extent to which it
has been so made by express words, or by necasgalgation. The second rule is that the
intention of the Legislature has always to be gaithérom the words used by it, giving to the
words their plain, normal, grammatical meanihge third rule is that if in any legislation, the
general object of which is to benefit a particutdass of persons, any provision is ambiguous
so that it is capable of two meanings, one whichld/preserve the benefit and another which
would take it away, the meaning which preservebaduld be adopted.he fourth rule is that if
the strict grammatical interpretation gives rise dn absurdity or inconsistency such
interpretation should be discarded and an intespogt which will give effect to the purpose
the Legislature may reasonably be considered te had will be put on the words, if necessary,
even by modification of the language uéed.

In K.S Paripoornan Vs State of Keralon’ble Supreme Court has held ttiaimendatory
statutes are subject to the general principleglative to retroactive operation. Like original
statutes, they will not be given retroactive camdion, unless the language clearly makes such
construction necessary. In other words, the amentmidl usually take effect only from the
date of its enactment and will have no applicatmmprior transactions, in the absence of an
expressed intent or an intent clearly implied ®d¢bntrary. Indeed, there is a presumption that
an amendment shall operate prospectiv&idother important point is matter of amendment
may be substantive or procedure. Procedure law eagffective retrospectively. IHotel
Balaji Vs State of Andra PradesHon’ble Supreme Court held that amendment rem@inin
defect with retrospective effect from the dater@becement of original provision is valid. This
cannot be tendered as colourable legislatiimEscorts Limited and another Vs Union of India
and anotherHon’ble Supreme Court held that amendment provigigan retrospective effect

is merely clarifying the position already existing.is not open to challenge as imposing
operative burden as no new obligation created timgler?®

In Zile Singh Vs State of Haryana and othéten’ble Supreme Court held that It is a cardinal
principle of construction that every statute isyaifacie prospective unless it is expressly or by
necessary implication made to have a retrospedperation. But the rule in general is
applicable where the object of the statute is tecafvested rights or to impose new burdens or
to impair existing obligations. Unless there arerdgoin the statute sufficient to show the
intention of the Legislature to affect existinghig, it is deemed to be prospective only 'nova
constitutio futuris formam imponere debet non @eBs', a new law ought to regulate what is
to follow, not the past.

The absence of a provision expressly giving a sptotive operation to the legislation is not
determinative of its prospectivity or retrospedgvintrinsic evidence may be available to show
that the amendment was necessarily intended to thaveetrospective effect and if the Court

40 AIR1960 SC 936 : (1960) (3) SCR 578.
41 AIR 1995 1012.

421993 Supp. (4) SCC 536.

43(1993) 1 SCC 249.
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can unhesitatingly conclude in favour of retrospétgt the Court would not hesitate in giving
the Act that operation unless prevented from dsimdpy any mandate contained in law or an
established principle of interpretation of statuté®ur factors are suggested as relevant: (i)
general scope and purview of the statute; (ii)réraedy sought to be applied; (iii) the former
state of the law; and (iv) what it was the legistatcontemplated. The presumption against
retrospective operation is not applicable to dettay statutes. In determining, therefore, the
nature of the Act, regard must be had to the snbsteather than to the form. If a new Act is
'to explain' an earlier Act, it would be withoutjett unless construed retrospective. An
explanatory Act is generally passed to supply anoats omission or to clear up doubts as to
the meaning of the previous Act. It is well settldnht if a statute is curative or merely
declaratory of the previous law retrospective ofp@nds generally intended. An amending Act
may be purely declaratory to clear a meaning ofcwipion of the principal Act which was
already implicit. A clarificatory amendment of thiature will have retrospective effétt.

In S.B.l Vs. V. Ramakrishnaion’ble Supreme Court held that clarificatory ach@ent is
retrospective in nature. The presumption agairtsbgpective operation in not applicable to
clarificatory or declaratory statutes. For modenrpeses a clarificatory or declaratory Act may
be defined as an Act to remove doubts exiting degaommon law, or the meaning or effect
of any statute. Such Acts are usually held to bespective!®> In Commercial Motors Ltd. Vs.
CTT Hon’ble Supreme Court held that when intentionegfi$lature in clear and language in
unambiguous or implied, then full effect should digen and the provision be treated as
retrospectivé® In Prakash Vs. PhulavatHon'ble Supreme Court held that even a social
legislation cannot be given retrospective effedess so provided for or so intended by the
legislature!’ In State of Karnataka Vs. Bheemdsbn’ble Supreme Court held that insertion
of additional words in existing provision with eftéfrom date on which original provision was
enforced unless retrospective/retroactive operatiaxpressly provided for, or, by necessary
implication?®

Conclusion

Laws are enacted by Legislature. The Union Parligraed State legislatures have power of
legislation. This power include amend the exitiany | The limitation is on legislature that there
must be legislative competence and it should natdagnst part Il of Indian Constitution. All
above judgement makes clear in that generally spactive operation of a statute should not
be given. Second, penal statute cannot be giveosspactive operation. Third, there is no bar
to give retrospective operation of taxing statWeurth, if statute takes right of person,
retrospective operation cannot be given. Fifth ré&gective operation of a statute depends
upon intention and language of enactment.

44(2004) 8 SCC 1.
45(2018) 17 SCC 394.
46 (2015) 15 SCC 168.
47(2016) 2 SCC 36.

48 (2021) 20 SCC 707.
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Sixth, if any legislation, the general object ofigrhis to benefit a particular class of person,
any provision is ambiguous, so that it is capalblevo meanings, one which would preserve
the benefit and another which would take it awaye Theaning which preserve, it should be
adopted. Seventh, clarificatory and declaratorjustaan be given retrospection effect. Eighth
it statute itself mention effect of statute, therestion of prospective and retrospective operation
of statute does not arise. Ninth the presumpti@ineg retrospective operation is not applicable
to declaratory statute. So, there is no hard astrfile to implement retrospective operation of
law.
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Codification of Parliamentary Privileges in
India and its Impacts

Mr. Sonu Kumar

Abstract

The Indian constitution is the longest written c@ngbn which entails detailed provisions. Yet thare certain
area were left by our constitution maker due to latkme and suitability of conditions for the ftdwgeneration to
act and legislate upon. Parliamentary privilegesige of them. After 75-year enforcement of coriititwof India
still Parliament has deliberately not taking actiamegarding codification of parliamentary privilegeShe
expression ‘until so defined’ under Article 105¢®)es not mean an absolute power not to define pged at all.
The codification is necessary not only for its ol clash with the fundamental rights particularigiéle 19 but
also for other aspects as well, such as the jurtfatic of the judiciary and legislature and their pdse
confrontation with each other. In this article | lreadiscussed the perspective of various stakeholmiserned
with parliamentary privileges and why it has not beedified yet. | have also discussed why it shoeldddified
and what would be the impact of codification in idi

Keywords Privileges, legislature, constitution, court, lE@om of press

“To trust constitutional institution is good buthave constitutional limitations is better.
.......... Nani A. Palkhivala

Introduction

In India Parliamentary Privileges have become herfiocles swordsvhich hang over those
whose business it is to write on proceedings of ldgslatures. The Non codification of
privileges causes confusion and violates the freedd speech and expression. There are
several instances after independence of Indiaastlleen seen that parliamentary privileges
has been misused for example: In 2017, two senidres of Kannada tabloids were jailed for
the breach of priviledges of the state assemblyeinstances i$he Blitz case(1951) The
Search Light Casg1959),Kesav singh cadandthe Hindu Cas€2003) Etc.

Coadification of parliamentary privileges is a velgbatable from the very beginning when our
constitution maker was drafting the constitutioonf® member was in favour and some are
strongly opposing the codification. As GV Mavalankaid one should rely on wisdom and
maturity of member of parliament. On the other hatie counter view was the unless
parliamentary privileges are not codified indivilaad press will be suppressed. Moreover,
persons belonging to Press expressed that onceothifcation is done press can breathe

1 Research Scholar, Faculty of Law, BHU, Varanasi, emallsonukumarnikam@gmail.com.
2Gunpati Keshavram ReddyNafisul HasanAIR 1954 SC 636.

SPandit M.S.M. Sharme. Shri Krishna SinhaflR 1959 SC 395.

4Kesav singh v. Speaker, UP Legislative AsserthliR 1965 SC 740).
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freely. In last it has been decided that parliamenprivileges will not be codified in this time.

Due to various reasons:

1. As Dr. Ambedkar said, how parliamentary privilegé$ codify since Indian parliament
is not born yet.

2. other member of parliament talking about the tirnestraints

Finally, it has been concluded to follow what housk commons follow regarding
parliamentary privileges we will follow the samdl tParliament of India codify the
Parliamentary Privileges of India.

Now After 75-year enforcement of constitution of Indi@l Parliament has deliberately not
taken action regarding codification of parliamentarivileges. The expression ‘until so
defined’ under Article 105(3) does not mean an kitegpower not to define privileges at all.
The codification is necessary not only for its ams clash with the fundamental rights
particularly Article 19 but also for other aspeets well, such as the jurisdiction of the
judiciary and legislature and their possible confation with each other.

Need for Codification of Parliamentary Privileges n India

The clamour for codification has its genesis in tipié sources. Forceful arguments have
been advanced asserting that certain tangible tatyes to Indian democratic and political
life will accrue if legislative privileges are cdigid.

1. The legislative privileges will be consistent witmdamental rights, this will ensure that
the legislatures do not act in an arbitrary mararet remain within the confines of the
limits imposed by the Rule of law, as embodiesun @aonstitution. The majority opinion
in the SEARCHLIGHT CASE states the law definingvpeige will be void to the extent
of contravention of fundamental rightsThis is the reason why our parliament are
reluctant in making any law defining the powersyifgges and immunities of parliament.

2. Caodification will help us to take one more step ofithe constitutional slavery we have
imposed upon ourselves by Article 194(3). The ddpane on the House of Lords for
privileges even after forty-three years of indememdConstitutional rule cannot be
obliterated by merely omitting the words House aflk in Article 105 and 195 by later
amendments

Views of Different Stakeholder Regarding Codificaton
* Member of Parliament:

In 2008 Member of Parliament from"11ok Sabha visiting across the world and majority
was not in favour of codification. They argued tthe day you have codified that codification
becomes a rules book, the day it becomes rule maty coma full stop, will be so called

5A.LLR. 1959 S.C. 395 at 410.
6 V.R. Krishna lyer & Vinod Kohli, Parliamentary Pilieges An Indian Odyssey, 1st edn., (Delhi,
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judicially reviewed. From lower court to higher e¢bso your confrontational metrics with
legislature and judiciary is loosly increased. Yptivileges actually diminished.

* Member from the press:

The Indian press is almost unanimous in demandiadification to say that unless
Parliamentary privileges are codified the Individalad press will remain suppressed.

» The Indian express- opined that parliament carihmutnatter beyond all disputes. Let
it set up an impartial commission of parliamentasialawyers and public figure
outside the legislatures to decide what privilegjeright to claim and then pass the
law

* The Hindustan times observed Parliamentary priedeis a precious right. It should
be codified at the earliest.

» The Times of India holds that once the codificai®done the press can breath a little
more freely. (20 may 197 2).

Member from constituent Assembly debate:- The fdatian of the legislative privileges both
for the Parliament and State Legislature and rep#rpetuation of colonial legacy is the clear
message of Article 105(3) and Article 194(3). Evbe framers of the constitution have
assured that it is merely a temporary affair. Allggishna Swami Aiyar very forcefully
expressed the view, “if you have the time and leisto formulate all the privilege in a
compendious form it will be well and good”. Sintete was no sufficient time, he proceeded
to assure”, only as a temporary measure the pgilef the House of commons are made a
applicable to this Hougé

According to GV Mavalankar you have to rely on wasd and maturity of member of
parliament. He further said when | become, | becepeaker | have no ear, no eyes

Dr. B.R Ambedkar said very interesting justificatitor not codifying: how can you say that
parliamentary privileges should be codified- asdndarliament is not born yet let them born
first, and collect its own custom after parliametit codify.

Why codification should be done?

1. To prevent misuse of Parliamentary Privileges:
Cadification would introduce checks and balanceprorileges, preventing their 1 misuse, for
instance, to unduly restrict the freedom of thesgrer to act as a substitute for legal
proceedings. It could also help define the limitis Rarliament's power to punish for
contempt.

2. Clarity and Precision

7 CAD, VIII pp. 148-9, 582-3.
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Codification would provide a clear and precise mi@fin of parliamentary privileges,
specifying what constitutes a breach of privilegel @liminating ambiguity. This
would lead to a more predictable and consistentiagijon of these privileges.

3. Protection of Fundamental Rights
Codification could ensure that parliamentary peg#és are balanced with the
fundamental rights of citizens, preventing potdntidgsuse of privileges to infringe
upon these rights, such as the freedom of speattharright to a fair trial.

4. Enhanced Accountability:
Clearer guidelines would facilitate better accobiity mechanisms for
parliamentarians in exercising their privilegespassibly, while also subjecting them
to appropriate scrutiny and oversight.

5. Modernization and Adaptation:
It would provide an opportunity to update existilayvs to reflect contemporary
governance practices and societal norms, ensunigglegislative privileges remain
relevant and effective in a rapidly evolving paléti landscape. Reduced uncertainty
and disputes between legislature and judiciary:a®Btedefined privileges would
reduce the likelihood of disputes and conflictsthbaithin Parliament and between
Parliament and other branches of the governmerttcplarly the judiciary.

6. Alignment with Natural Justice:
Codified rules could ensure that principles of ratjustice are followed in cases of
breach of privilege, preventing Members of Parliatnieom being judges in their
own cause.

7. Strengthened Right to Information:
It would strengthen the right of information of tbiéizens with respect to things said
or done during the Parliamentary sessions, as mhggaity with respect to what
information constitutes or does not constitute tineaf privileges would be clearly
demarcated.

8. Drawing from best practices:
Codification could allow India to learn from oth#emocracies that have successfully
codified parliamentary privileges, adopting besagiices and avoiding potential
pitfalls.

Why Caodification Should Not Be Done?
While there are strong arguments in favor of cadtyparliamentary privileges in India, there
are also significant reasons why some argue agéinst

Deamination of Parliamentary Power: -

Many parliamentarians believe that codification Woinfringe upon the autonomy of the
legislature. They argue that Parliament itself éstipositioned to determine and regulate its
own privileges and that external interference, etvgough a codified law, could undermine
its independence and sovereignty.

Far greater confrontational Metrics between legist and judiciary:-Some fear that
codification could lead to increased judicial somytand potential litigation over the
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interpretation and application of specific provisoof a codified law on privileges. This could
draw the judiciary into matters that are traditibnaconsidered within the domain of
Parliament, potentially leading to friction betwefe two branches of government.
1. Actually intrusion willingly from lower court to Hi gher Court.:
In the words of Dr. Abhisekh Manu Singhvi, if itdiied then there would be actually
intrusion willingly from lower court to higher caur
2. Preserving Flexibility and Adaptability :-
The nature of parliamentary functions and the enajés faced by the legislature can
evolve over time. An uncodified system, based @at@dents and conventions, allows for
greater flexibility in adapting privileges to newtusitions and unforeseen circumstances
without the need for lengthy legislative amendments

In essence, the arguments against codificatiorecemt the desire to maintain the autonomy
and flexibility of Parliament, preserve the valug existing conventions, avoid judicial
intervention, and navigate the complexities of tngaa comprehensive and adaptable legal
framework for parliamentary privileges.

Impacts of codification of Parliamentary Privilegesin India

The codification of parliamentary privilege in ladis of paramount importance to ensure

transparency, accountability, and the effectivecfioming of parliamentary democracy.

Moreover, one can assume the its impacts on diffenggans of democracy in this way:-

» Impacts on Press:lt is quite true thabnce the codification is done the press can braath
little more freely. (20 may 1972). As It is arguth@t unless Parliamentary privileges are
codified the Individual and press will remain suggsed.

* Impacts on Democracy:A clear and well-defined framework for parliamemtarivilege
would promote legal certainty, enhance the effectéss of the legislative process, and
maintain the checks and balances necessary faltyelemocracy.

» Impacts on Legislature and its Accountability: - codification of parliamentary privilges
promote self-regulation and encourage MPs to exerself-restraint and adhere to ethical
standards. Moreover, it will also ensure transpeydn parliamentary proceedings and
enhance accountability of MPs.

* Impacts on judiciary: Codification could make privileges subject to judicaeview,
allowing courts to assess their application againststitutional principles and
fundamental rights. Hence power of Court will irage directly or indirectly.

* Impacts on power of Speakerit is true that once codification is done the desicmary
power of speaker will be limited in other words &of law will prevail over rule of man.

» Impacts on citizen of India: Codification will help us to take one more step ofithe
constitutional slavery we have imposed upon oueseby Article 194(3). The dependence
on the House of Lords for privileges even aftertyidhree years of independent
Constitutional rule cannot be obliterated by meatyitting the words House of lords in
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Article 105 and 195 by later amendméntMoreover raising public awareness about
parliamentary privileges and their limitations &ster informed citizen engagement.

Conclusion

Certainty of privilege is the requirement of they.d@he past privilege of the House of
Commons cannot be allowed to control the Indiasgmeand future. What | believe that with
the sufficient experience of more than 75 year igaview buildings of our Indian Parliament
along with considerable case laws and conventiawe flready grown in the country on the
subject, the regime of parliamentary privilegesustianot be allowed to remain in nebulous
and uncertain stage taking in to consideratiothallprevious aspects and ramifications of this
vexed question. The time is now ripe for liberagithe rigid attitude of parliament. The ice
has to be cut. and it cannot be postponed indefynibn the ground of complexity of the
subject for the sake of Protection of Parliamentigmocracy.

Legislators may argue that codification of Parliataey privileges will hamper their
autonomy by bringing them under the ambit of jualicieview. Here legislators must
remember what Lord Denning said “Be you ever sdhige law is above you”. In India all
the organs derive their power from Constitution.

- |-

-

8 V.R. Krishna lyer & Vinod KohliParliamentary Privileges an Indian Odyssésgt edn., (Delhi),
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Heinous Crimes by Children in Conflict with Law:
Balancing Rehabilitation and Punishment in the Juvaile
Justice System
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Abstract
The cases of juvenile delinquency are growing dagdy and if not addressed properly, it can haveray term
societal impact. Youth play a crucial role in thdéure of any nation, therefore prioritizing the wbiing and
reintegration of its young populace is of utmospamtance. The present juvenile justice system seefsovide a
rehabilitative and lenient approach to juvenileasfflers, emphasizing the welfare and best interégtseaminor.
While this might be suitable for petty and serioffences but the suitability of this approach feirtous crimes
committed by offenders above the age of sixtebigidy debatable. This paper explores how to balaheetwin
goals of rehabilitation and punishment while addiegshe challenges and criticisms that arise frdms tshift.
Special attention should be paid to juveniles agédto 18 who commit heinous crimes, to increaser thei
accountability for offences committed while concatieenhancing their rehabilitation. A child in citinot with law
shouldn’t be expected to meet the same level afumtability as adults but, the shift from purehhabilitative
approach to one that incorporates punishment hantsparking debates regarding the fundamental dibgs of
juvenile justice. The juvenile justice system needde re-evaluated to strike a delicate balancéween
accountability and rehabilitation. There should bergeted rehabilitation efforts which will reducevgnile
recidivism. The paper evaluates the effectiveneszhabilitation compared to punishment in the eoof juvenile
justice. It also assesses the consequences ofyeunieasures and adult trials on young offendersluding the
potential for exacerbating criminal behaviour amdgeding their future prospects. This paper aimsatatribute to
the ongoing dialogue on the juvenile justice systeform by suggesting a nuanced approach that hjoldsniles
accused of heinous crimes more accountable whileigirg a pathway for their rehabilitation and re@gration
into society.
Keywords:Accountability, Heinous Crime3duvenileDelinquency, Punishment, Rehabilitation.

Introduction
"There can be no keener revelation of a societgid shan the way in which it treats its
childrer?.”

Children in conflict with law who commit delinquaes are not subject to the same legal
procedures as adults under the Indian criminal ve juvenile justice system plays a pivotal
role in addressing the offenses committed by imtdigls under the age of 18, also known as
“child in conflict with law”. Children in conflictwith law who commit delinquencies are not
subject to the same legal procedures as adultg timeléndian criminal law. Unlike the adult
criminal justice system, which emphasizes on punéstit and deterrence, the main philosophy

1 Associate Professor, Dr. Ram Manohar Lohiya Nationdlaw University, Lucknow, Email id
gautam40.rminlu@gmail.com

2 Research Scholar, Dr. Ram Manohar Lohiya National wa University, Lucknow, Email id
priyanshusachan@gmail.com

3 Quote by Nelson Mandela, https://www.brainyquatefuotes/nelson_mandela_178795



Dr. Prem Kumar Gautam & Priyanshu Sachan Page 43

of the juvenile justice system is rooted in thepiple of rehabilitation and aiming to reintegrate
young offenders into society as responsible cittzen

India is a country that prioritizes and deeply saabout the welfare of the children and puts a
lot of faith in the children and considers theituite. So, the approach of our nation in dealing
with such cases leans more towards the fact thialreh are capable of change and have the
potential to be reformed. Instead of focusing sotet the punishment, our legal framework
prioritizes the welfare and future prospects oéhgoung offenders. This approach is shaped
by various national and international laws, guigedi, and principles aimed at protecting the
rights and promoting the rehabilitation of childiarconflict with the law. However, the recent
incidents of heinous crimes committed by juvenifeeders have shaken the foundational
philosophy of dealing with juvenile offenders.

A major turning point in India’s juvenile jurispredce came in 2012 Nirbhaya casich
involved a juvenile offender. The brutality sparkeidlespread public outrage, leading to call
for harsher punishments for juvenile offender, iseainspite of the brutal nature of crime the
juvenile was sent to observation home and not stitjgounishment. This case highlighted the
existing limitations of our system in dealing witeinous crimes by juvenile offenders. Because
under the existing law at that time, the maximunmigiment which could be awarded to
juvenile offenders was a detention of three yeanreimand home, irrespective of the severity
of the offence. This led to a widespread publicgutlemanding the change in juvenile justice
system as well as lowering the age of juvenilesitteen and ensuring stricter punishménts
Because considering the gravity of the crime, éiméeint approach towards the juvenile offender
was considered insufficient. In response to thi® government brought in The Juvenile Justice
(Care and Protection of Children) Act, 2816ne of the most significant provision of this was
allowing juveniles aged 16 to 18 to be tried adtadar heinous offences. This marked a shift
from lenient and purely rehabilitative approachatcountability based legal framework,
reflecting the fact that certain kinds of offenceguire a more punitive approach.

Recently, Pune Porsche car mishap took place id @bich claimed the lives of two IT experts
by a 17 year old who was driving the car. The decisf the Juvenile Justice Board member
to secure bail to the juvenile offender with a meoadition of writing a 300 words essay

4 The Juvenile Justice System | Juvenile Crime, Jievéostice | The National Academies Prédse National
Academies Press (2001), https://nap.nationalaw&deorg/read/9747/chapter/7.653.

5 Ananya Tiwari,Examining India’s Legal Framework: For offences cdtted by minors Manupatra (June 19,
2024), https://articles.manupatra.com/article-d&faX AMINING-INDIA-S-LEGAL-FRAMEWORK-FOR-
OFFENSES-COMMITTED-BY-MINORS

6 What is Nirbhaya case? | What is Nirbhaya case ftdry®, The Times of India (Aug. 19, 2024, 09:43
AM), https://timesofindia.indiatimes.com/india/wkiatnirbhaya-case/articleshow/72868430.cms.

7 Prabhat Singh,Juvenile Crime: Let Children be Childrer,ive Mint (Aug 13, 2024, 01:59 PM),
https://www.livemint.com/Opinion/PsfkCb1i83BhhFBOHB@N/Juvenile-crime-Let-children-be-children.html.

8 Juvenile Justice (Care and Protection of Childéest) 2015, Act No. 02, 2016, (India).
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sparked a nationwide outrdg&his approach left a huge question mark on thtalsility and
effectiveness of the present juvenile justice systdich tilts towards rehabilitation, more than
the punishment even if it undermines the principbésnatural justice heinous crime is
committed by a child between the ages of 16 toes8s/ This also points out the arbitrary use
of the discretionary powers by the Juvenile JusBoard members. The punishment in this
instance, a short essay and some training, appgesssly inadequate in the face of the loss of
two innocent live¥.

Recent events have resulted in the popular notiahthere has been a stark increase in the
crimes committed by children in conflict with 1&wThis has led to the vigorous public debate
that there is a need to ‘get tough’ on heinous esitommitted by the children in conflict with
law*?. Although, the juvenile framework seeks to embothe equilibrium between
rehabilitation and punishment by establishing ap@hensive framework, but striking the right
balance between both in case of heinous offencedbbeome a complex challenge for the
justice system. The rehabilitative approach isrotié crossroads in cases involving heinous
offences. The act has a framework to address tlderiying causes of delinquency while
ensuring that accountability is upheld for the @tsi committed. The challenge lies in striking
a balance between the rehabilitation and ensucaoguatability, which still preserves the best
interest of the child, the spirit on which wholes®m is based. Special attention should be posed
to the juvenile offenders of 16 to 18 years of ag® commit heinous crimes, as this
demographic category is in a crucial stage of dgraknt, where individuals are transitioning
from adolescence to the adulthood, marked by sagmf physical, emotional and cognitive
change¥.

Ideally, juvenile justice system should follow aabilitative model as per its objectives of
restoring the children back to the society. Butghblic perception towards the juvenile justice
system has been looked at with lack to trust. Factach as media influence and popular
opinion often necessitate the need to take stpjgtaach to juvenile justiéé Considering this,
the juvenile justice systems tends to shift toilbetive model, of which main components are
accountability and punishment. In this model, afgfdin conflict with law are adequately
punished according to the masses for particulagipndus crimes. The ongoing debate raises
important questions about which approach- rehabiih or punishment- is more effective in
addressing the needs of young offenders and egstivérwell-being of the society as a whole.

9 Pune Porsche accident: Why Bombay HC released ttiesad minor who killed two techj&he Economic Times,
(Jun 25, 2024, 03:37 PM), https://leconomictimesaitithes.com/news/india/pune-porsche-accident-whywieny/-
hc-released-the-accused-minor-who-killed-two-tesfaigicleshow/111250353.cms?from=mdr .

10 Anshika OswalThe Act of Balancing Rehabilitation and AccountiaailAnalysing the Functioning of JJBJune
14, 2024, 06:00 PM), https://www.livelaw.in/artislpune-porshe-rash-driving-case-and-juvenile-jesi60525 .

11 KP Asha MukundanThe Real Story Behind Juvenile Crime Da&0 (25) Economic and Political Weekly 31
(2015).

12 Deepak SinghAn Analysis of Section 15 of the Juvenile Jusiitte 2015 8 (2) Christ University Law Journal 2
(2019).

13 R C Trojanowicz & M Morash, Juvenile Delinquency Cepis and Control {& ed. 1992),
https://www.ojp.gov/ncjrs/virtual-library/abstragtssenile-delinquency-concepts-and-control-fifthitewh

14 supra note 11.
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This paper will delve into important questions abavhich approach-rehabilitation or
punishment is more effective in addressing the seeégoung offenders and consider various
dimensions to determine the way forward in juvejukdice reforms trying to navigate the thin
line between rehabilitation and accountability.

Legal Framework for Heinous Crimes by Children in Conflict with Law

Constitutional Framework.

Juvenile justice is a branch of law aimed at ptotgand promoting the human rights of young
people accused of offenses or neglected by thednpa It focuses on rehabilitation rather than
adult criminal justice. International standards bagze prevention and rehabilitation for
juveniles in conflict with the law. India's juveeijustice policy is governed by Article 15, which

guarantees special attention to children, includivgright to equality, protection of life, and

protection against exploitation. lawmakers tootoiaccount every need stipulated by the
Constitution while drafting the Juvenile Act of Z)lensuring that children's rights are
safeguarded in every manner possible. This isthsoeason that Chapter IV of the Act, which
focuses on the reformation and rehabilitation ofefiles in all circumstances, lays forth

procedures for the betterment of juveritedrticle 39(f) and 39(e) underscore the duty of
protecting children and their holistic developméritese articles serve as guiding principles,
steering the focus of juvenile justice system talgaehabilitation and reintegration.

Bhartiya Nyay Sanhita, 2023.

A separate justice system is provided for juvenilesed on the principle of Doli Incapax,
which prevents them from being victimized by thetsy. In the Bhartiya Nyaya Sanhita,
2023(BNS). "Doli Incapax" is defined in section\®&fich tells that something done by a child
below seven years of age is not an offence. Se2tiarf BNS 2023 states "Nothing done by a
child under the age of seven is considered an s¢fén

Juvenile Justice (Care & Protection of Children ) Act, 2015

The Juvenile Justice Act acknowledges the vulnétiaki of the youth offenders and hence it
deviates from the punishment centric nature ofdtwminal justice system prevailing in the
country. It places emphasis on rehabilitation ntegration, diversion of juvenile offenders and
restorative justice approach as core consideraiasy matter concerning a juvenile offender
or child in conflict with law. In 2015, new Act tught an entirely new regime with respect to
juvenile offenders above the age of sixteen, actoseommitting heinous offences. Sections
3, 4 and 15 of the Juvenile justice act incorpottht principle of differential treatment,
emphasizing the focus on rehabilitation and reragn. The JJ Act promotes a non-
adversarial approach of restorative justice und@eti®n 3, which facilitates the rehabilitation
process by encouraging the participation of pareutardians, and the community. Section 17
of the JJ Act highlights the role of the Juvenilestite Board in steering the process of
rehabilitation.

15 Harsh Raj, “Understanding Juvenile Justice: A RatRehabilitation for Minors”, Manupatra (Oct 29,220,
https://articles.manupatra.com/article-details/Ustimding-Juvenile-Justice-A-Path-to-RehabilitationrMinors
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The Act provides for differential treatment in cagdeinous offences committed by juveniles
aged 16 to 18, with greater emphasis on accouityafihe Act permits the trial of a juvenile
offender as an adult of deemed necessary as pprdtisions and procedure enumerated. The
Act legitimises the transfer of the juvenile offensl above the age of sixteen to the adult courts
if the Juvenile Justice Board concluded by prelamyrassessment that the maturity level of the
juvenile indicates that he committed the heinodisrafe as an adult and not as a child

Sections 15 and 18 deal with the trial procedurgieénile offenders who committed heinous
offences, this poses a problem in striking baldretgveen rehabilitation and punishment. The
Juvenile Justice Board has the discretion to tearthe case to an adult court if the juvenile is
aged between 16 to 18 and is deemed capable ofstadding the nature and consequences of
his action by way of preliminary assessment. Boardquired to assess the mental and physical
capacity of a child to commit such offence, hidigbio understand the consequences and the
circumstances in which the said offence was corenhitthe board is to determine within a
period of three months whether the child commitifeince as a child or an aduilt

Heinous offences are defined in Section 2(33) ef 33 Act, as the offences for which the
minimum punishment under the Indian Penal Codengragher law for the time being in force
is imprisonment for seven years or méré his definition was also subject to conflicting
interpretations, and has now been set to rest ilpsSMittal v. State (NCT of Delhly. The
Court held that an offence which does not providei@mum sentence of 7 years cannot be
treated to be a heinous offence.

Judicial Precedents.

Jarnail Singh v. State of Haryana (2013).

The Supreme Court of India, in this case, emphddize significance of embracing a welfare
approach towards juvenile offenders. It highlightieat the focus should be on reforming and
rehabilitating juveniles rather than subjectingthi® punitive measures.

Pratap Singh v. State of Jharkhand (2005).

The Supreme Court underscored that the primary gb#be juvenile justice system is the
rehabilitation of young offenders. The court rulldt juveniles should not be subjected to adult
prisons or treated harshly.

Salil Bali v. Union of India (2013¥*.
Research in neuroscience clearly demonstratesctiilgren are intrinsically different from
adults in terms of their psychological developmamtl thus are less culpable as well. Their

16 The Juvenile Justice (Care and Protection of GémipAct, 2015, §15, 16, 19.

17 Aditi Malhotra, Indian Cabinet Gives Nod to Changes in Juvenile Ag&érious Crimedndia Real Time (April
23, 2015), http://blogs.wsj.com/indiarealtime/2@B23/indian-cabinet gives-nod-to-change-in-juvessiye-for-
serious-crimes/

18 The Juvenile Justice (Care and Protection of GérlplAct, 2015.

19(2020) 2 SCC 787.

202013 (7) SCC 263.

212013 (7) SCC 705.
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level of mental and emotional development also mdhat children demonstrate a greater
potential for rehabilitation in comparison to aduénd thereby are more likely to respond
positively to rehabilitation interventioffs

Shilpa Mittal v. State of NCT of Delhi (2028) where the Supreme Court clarified the
definition of “heinous offenses” under the 2015 Athe Court ruled that offenses for which
the minimum punishment is seven years or more woelldassified as heinous, bringing clarity
to the scope of the law.

State of Jammu and Kashmir v. Shubam Sangf4

In this case the apex court observed the leniditu@e towards juvenile offenders and
questioned the effectiveness of the Juvenile Justat, 2015. The court observed, “The rising
rate of juvenile delinquency in India is a mattéconcern and requires immediate attention.
There is a school of thought, existing in our coyttiat firmly believes that howsoever heinous
the crime may be, be it single rape, gangrape, pealglling or murder but if the accused is a
juvenile, he should be dealt with keeping in mimdlyane thing i.e., the goal of reformation.
The school of thought, we are taking about beligiaas the goal of reformation is ideal. The
manner, in which brutal and heinous crimes have lbeenmitted over a period of time by the
juveniles and still continue to be committed, makeswonder whether the Act, 2015 has
subserved its object. We have started gatherinmpression that the leniency with which the
juveniles are dealt with in the name of goal obrefation is making them more and more
emboldened in indulging in such heinous crimess 1or the Government to consider whether
its enactment of 2015 has proved to be effectivamarething still needs to be done in the matter
before it is too late in the day.”

Rehabilitation v. Punishment.

In recent times, there has been greater emphasicauntability due to rising number of
juvenile crimes and growing public concern aboset sistem to adequately address the cases
of heinous offences. High profile cases such amlung offences against human body call for
harsher punishment and step back from a purelyprighaéive model. Though, there is no denial
of the fact that young people sometimes commitdwsroffences, but what is the best repose
to such heinous offences is often debatable. Theag of juvenile justice is essential because
it recognises that juveniles offenders should nettieated the same as adult offenders.
However, it has been in debate for long now thahésjuvenile justice system addressing the
issue of juvenile delinquency in heinous crimesprty, or is the system as a whole is being
exploited to provide unreasonable assistance twduriminals?

Rehabilitation focuses on addressing the underlgamges of offending behaviour and aims to
provide the necessary tools for personal growthgcation, skill incorporation to reintegrate
back into the society as responsible and law adiditizens. While punishment focuses on

22 The Juvenile Justice (Care and Protection of Childill, 2014), 26% Report, Rajya Sabha Department- Related
Parliamentary Standing Committee on Human ResoueselDpment at 29 (Aug, 2015).

23(2020) 2 SCR 478.

242022 SCC OnLine SC 1592
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ensuring the accountability of the juvenile offended providing a sense of deterrence through
punitive measures such as incarceration, finespuamty service or probation.
The leniency of the legislature and judiciary tosgjuveniles has also been a topic of debate,
with some arguing that the lenient provisions hpeeceived negative effects, particularly in
cases involving serious and heinous crimes, whiers argue that it is necessary to take into
account the developmental stage and potentiakfwabilitation of young offenders and also to
prevent the relapsing of the juvenile delinquents criminal activities after becoming adults.

Arguments for rehabilitation

Restoration, rehabilitation and re-integration fdha primary objectives of the juvenile justice
system. The rehabilitation centric approach ofjtivenile justice system is rooted in the belief
that juvenile offenders possess the chance andtmtéor transformation to again become the
worthy citizens of the society. This approach take® of the fact that juveniles often engage
in delinquent behaviour due to various socio-ecdnpffiamilial and psychological factors.
Juvenile justice system aims to rehabilitate julesrfrom the path of delinquency by addressing
these factors, through counselling, skill developtneocational training etc.

This perspective is also supported by researcleweldpmental psychology, which shows that
adolescents are still undergoing significant cagaiand emotional development. The brain’s
prefrontal cortex, responsible for decision-makamgl impulse control, is not fully developed

until the mid-20s. Therefore, juveniles may nofyfldomprehend the consequences of their
actions, making them more amenable to rehabilitaffort<®.

Punishment is not always an effective responskeadeinous offences committed by juvenile
offenders. Harsher punishments, prolonged incatioasg harassment and stigmatization can
further cause the juvenile to have deviant behavama promote recidivism. A system which
establishes a link between the gravity of the affenommitted and the maturity of the child
defeats the objective of the juvenile justice systs it lets the crime overshadow the dild
Now after the new criminal laws, reformative apmioés advocated even for adult criminals,
as opposed to retributive and deterrent approach.

» Adult trial is in contravention with principle of f resh start: The principle of fresh
start is premised on the fact that criminal recartia juvenile offender be expunged
with a view of the objective of rehabilitation araintegration of juvenile offenders into
society. It is meant to avoid the labelling andjstatisation of the juvenile offender,
prejudicing his access to future, employment orshagl’. It seeks to liberate juvenile
offenders from the stain of a criminal convictiomdaoffers them a second chance, a
fresh start free of the social and economic digadsl which often accompany a
convictiorf®, Expunging of records of a juvenile is in synchisation with

25 Adolescent Development — The Promise of Adolesce™€BI BooksheliNational Center for Biotechnology
Information (2019), https://www.ncbi.nlm.nih.goviles/NBK545476/

26 Ved Kumari, Juvenile Justice System in India: FisMelfare to Rights (® ed. 2011).

27 United States of America v. Viken Hovsep07 F 3d 922 (9th Cir 2002).

28 John Doe v. William H. Websteg06 F 2d 1226 (DC Cir 1979)
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rehabilitative ideas of the juvenile justice systemmich aim to ensure rehabilitation
and reintegration of juvenile offenders into sogiet

The Act enumerates the principle of fresh stargoyiring that the records of juvenile offenders
be expunged but it is accompanied by caveat whiolvs the deviation from rule in special
circumstances. The nature of such special circurastahas not been specified and a sensitive
aspect has been left completely open ended. Ateojuvenile offenders above the age of
sixteen who have committed heinous offences arginen protection under the clause which
exempts them from any disqualifications which cdogdincurred under any law. This casts a
permanent stigma on their future life. This kinagg€lusive is against the rehabilitative idéals

e Gives limitless discretion to board in preliminary assessmentlnder the present
provisions, the Juvenile Justice Board may de@deytthe accused of heinous crimes
as an adult. But there are no clear guidelineberact as to how and on basis of what
factors this preliminary assessment is to be #ombe role of the juvenile justice board
in determining the maturity of juvenile offendedda complexity to the legal process,
potentially leading to inconsistencies in its apglior?™.

* Psychological reasonThe seriousness of the crime cannot be reliedsanrmeasure
of the maturity of the child. While the cognitivapgacity of a child above the age of
sixteen is similar to that of an adult, the psyolgatal maturity is nét. Psychological
research consistently demonstrates that childrea tiee greater tendency than adults
to make decision based primarily on emotions sichrager or fear, than guided by
logic or reason. Therefore, due to lack of develepnof their psychological maturity,
children are unable to apply their cognitive skdffectively, and are often swayed by
emotional and social variabfésAccording to the scientific research, the prefabn
cortex which is the basis of reason, controlling thndency of an individual towards
impulsive behaviour is in a stage of developmeninguadolescenéé Therefore, due
to the absence of a well-functioning prefrontattery adolescents tend to use a part of
the brain amygdala during decision making. It es¢hantre for impulsive and aggressive
behaviout®.

Due to the dominance of amygdala over the preftarggtex, children are often unable to
balance their instincts against rational and reegaresponses, and thereby less likely to

29 Pinki Virani, Crime and Commensurate Punishment, THidu, (July 22, 2015, 03:24 AM),
https://www.thehindu.com/opinion/op-ed/the-juvesiistice-bill-and-rights-of-children/article7448586e

30 The Juvenile Justice (Care and Protection of GhilgAct 2015, s 15.

31 Sapna Deo & Sukrat Deo, Reform of Juvenile Justie in India: Balancing rehabilitation and Punishm&v
The Journal of Oriental Research Madras, (Dec 2023).

32 Laurence Steinberg, Adolescent Development anenlievJustice, 16(3) the annual review oF clinRsychology
55 (2008).

33 Brittany Kintigh, Adolescent Development: Juvenileare Different than Adults,(Aug. 2012),
http://docplayer.net/29573912-Adolescent-developgmereniles-are-dif ferent-than-adults.html
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carefully evaluate the outcomes of their actiond emnsequences involv&dConsequently,
the commission of a heinous crime by juvenile isamindicator of the maturity of the child to
be treated as an adult. Instead commission of stioles by children is bound to occur in
circumstances of neglect, exploitation and abuse,child having been socialized in a way
where his/her decision making goes awry, rathen timaa context of premeditation and
criminality®’. This make the rehabilitation process all the nimgortant in their emotional and
psychological development.

Due to the above reasons, children in conflict vatlr are less culpable for their acts due to
their inability to fully understand and apprecittie consequences of their actions. Therefore,
they do not share the same degree of responsiaditpat of adults for the same act even if they
have committed heinous crimes.

No scientific basis for preliminary assessmentAn empirical research in child psychology
suggest that there is no clear manner in whicHethed of maturity of a child in conflict with
law can be clearly determin&dTherefore, at the outset there is no scientifisiv on which
the Juvenile Justice Board can undertake its pirdirg assessment. The notion of trying CCL
as adults is based on the incorrect premise tkeat tre reliable ways of assessing the maturity
of a CCL*®.

Presumption of innocence:

The preliminary assessment by the board is devgidazedural fairness, which is considered
an integral part of due process under Articlé®2The preliminary assessment of the board
proceeds upon the assumption that the alleged adfféilas been committed, and is thus a
sentencing decision even before guilt is estabdi$éh&he further trial of the juvenile offender
also proceeds on this preliminary assumption gbatuility, which may prejudice the decision
making body against the juverfite Thus, this complete neglect of the cardinal ppiecof
presumption of innocence and then later on tria punishment as an adult fall short of the
fundamental mandate of the rehabilitation in theepile justice system.

%6 Gargi Talukder, Decision-Making is Still a Work iRrogress for Teenagers, (March 20, 2013),
http://brainconnection.brainhg.com/2013/03/20/deaignaking-is-still-a work-in-progress-for-teenagjer
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of the Juvenile Justice (Care and Protection of deéuil) Bill, 2014,
https://www.google.co.in/url?sa=t&rct=j&g=&esrc=sésrce=web&cd=2&cad=rja&uac).

38 Department-related Parliamentary Standing Comanitte Human Resource Developméftie Juvenile Justice
(Care and Protection of Children) Bill, 201Rajya Sabha, Report No. 264, at 16 (2015) (India).

3% Aanchal Kabra & Pratyay Panigralirimes by Children in Conflict with the Law — Heinouss)eAcceptability,
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Studies have shown that the impact of the samespom@nt can be disproportionately high for
young offenders, as compared to ad@ilt&lso, youths who have come into contact with hars
environments are less likely to be reformed ororest to the socief§. Very less scope for
improvement is left after this tedious and harsll process even if the juvenile is held not
guilty after following the above steps. This is ls®cause the adult criminal justice system
coupled with the environment of the facilities widney serve sentence creates an atmosphere
that is not conducive to refoffn

Shift in the objective of Juvenile justice system:

Treating the child in conflict with law as an aduitadversarial system can drastically reduce
the scope of reformation and rehabilitation, whislsupposed to be the main objective of
juvenile justice system. There is ample researghrding the detrimental effects of trying and
sentencing child in conflict with law between tlgeea of sixteen to eighteen for heinous crimes
as adults. Due to their lack of impulse control eeglstance to peer pressure, child in conflict
with law are distinguishable from adults on theidasf their emotional and intellectual
maturity’®. Even if juvenile offenders are aware that they rha treated as adults, they may
still not make rational and logical decisions iroywcative situations. This will defeat the
deterrent aim of this provision. For this very maghis clause was criticised by the UNICEF
Justice Verma Committéeand the Rajya Sabha Standing Committee on Humaouree
Development.

Potential for reducing recidivism rates: Rehabilitation has the potential of reducing

recidivism rates, because it addresses the roatecatl criminal behaviour and offers the

juvenile offender an opportunity to grow, refornddrecome a better human being in society
by providing them with the necessary support aedttnerft.

Arguments for punishment
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Soc’y 221 (2001).
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46Elizabeth Scott & Laurence SteinbeRgthinking Juvenile Justi@?2 (Harv. Univ. Press 2008).
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https://www.unicef.org/media/162791/file/Guidanagoegislative-Reforms-in-Juvenile-Justice.pdf
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The basic juvenile justice goals of treatment agfthbilitation are under attack due to rising
heinous crimes by juveniles, and the notion thaeie justice system procedures and
dispositions have failed to keep up with the tirhas become pervasife

Though rehabilitation remains a pivotal aspectefjuvenile justice system, it recognises that
accountability for heinous offences is equally vifEhere are situations wherein a nuanced
approach is needed in the interest of societyimieind juvenile itself. Provisions permitting
the trial of a juvenile offender as an adult inead heinous offences affirm that solely
retributive approach may not be suitable in alesaand may undermine the rule of law and fail
to provide justice for victins. The juvenile offenders above the age of sixtesary, accused
of committing heinous crimes who are released lnatcksociety without adequate punishment
may have a detrimental impact on society. Becadusghay be more likely to commit crimes
again, thereby endangering the community.

Punishment as an approach, emphasizes accountaiilit involves punitive measures. It
provides a sense of justice and deterrence. Ouwermykaces challenges, there is imbalance
between the offences committed by the juvenileramfézs and the punishment prescribed for it.

Erosion of public confidence in justice systemif juvenile offenders accused of committing
heinous crimes are let go through rehabilitatiod mrade to get away with severe crimes, this
would weaken trust in law enforcement and the erahjustice system. Therefore, it becomes
critical to hold them accountable for their actspoyishment. Majority of people advocate for
retribution as they believe it gives the offendehatv they deserve. Punishment and
accountability achieves justice, closure for victiamd huge public support as it seeks to impose
hardship on the criminal as a just response toeéfim

Accountability: Accountability is one of the major objectives ofyacriminal justice system,
and on the mains criticism levelled at the juvepkice system is that it is unjustly lenient and
does not sufficiently punish the offenders aboweabe of sixteen who are accused of heinous
crimes. The National Crime Records Bureau (NCRBa deom 2024 indicates that India’s
conviction rate for juveniles who has violated ldne was only 18.3 percent. This indicates that
more than 80% of young offenders were declaredyaiity. The report also highlighted that a
large fraction of adolescent offenders were repHanders.

Deterrence: The criminal justice system seeks to deter crinsingy imposing adequate

punishment and delivering a message to the praspeatfenders that deterrence of on the
primary objectives of the system. But the presemtijile justice system fails to establish this
deterrence even for heinous crimes. The juvenfienders above the age of sixteen who have

50 Francis Barry McCarthy, Theerious Offender and Juvenile Court Reform: TheeGaisProsecutorial Waiver of
Juvenile Court JurisdictiorB8 St. Louis U. L.J. 629, 641 (1994).

51Supra Note at 42.

52 ], Bernard et alRerceptions of Rehabilitation and Retribution i tGriminal Justice System: A Comparison of
Public Opinion and Previous Literature5 J. Forensic Sci. & Crim. Investigation 55566901(2),
https://juniperpublishers.com/jfsci/criminal-inviggttion.php.
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committed heinous crimes are well aware of the egusnces of their wrong doings, but if they
are not punished adequately, the might not conlgletamprehend the ramifications of their
conduct. Despite the provision for punishment, aniyiniscule number of cases are actually
being sent to adult courts, which is reflectivettaf sensitive and vigilant judicigfy

Ignorance of the rights of the victims

The Juvenile Justice system solely emphasizes ghabilitation and welfare of juvenile
offenders. Therefore, there exists a notable gagldtessing the rights and needs of victims of
juvenile crimes and the actual offender. Victimgenfface challenges in accessing justice,
receiving compensation, and obtaining support Fgrsical, emotional, and financial recovery.
Society for a larger good and its orderly and pRaAcdevelopment are interested in the
punishment of the offender. Victims’ rights areeslshed while focusing on the rehabilitation
of offenders. It should be noted that leniencyhia juvenile system does not punish actual
juvenile offenders with appropriate accountabil®y a result, instead of creating a deterring
variable, the system further increases the casdslwiguency and organized crimes. Despite
efforts to prioritize the rehabilitation and reigtation of juvenile offenders, there exists a
systemic failure to adequately address both thesaad rights of victims and offenders. By
adopting a victim-centric and true accountabilippeoach, enhancing legal provisions, and
strengthening support services for both victims angniles, the country can ensure that
victims receive justice, proper support, and reslthsir rights, fostering a more equitable and
compassionate sociéty

Matured juvenile mind

Adolescents and Young Adults have easier accessdial media and other media platforms,
which play a crucial role in their developmentalgas. Developmentally, young adults continue
to accrue and refine cognitive skills and psychigiailgcompetencies for mature decision-
making and self-regulatih Nowadays, this category of young adults is manescious of
what is right and wrong. This determines their raenapacity to exhibit criminal behaviour
and should be kept in mind when determining thamighment. The child’s mens rea (mental
state) should be taken into consideration whildidgavith heinous crimes committed by him.
The punishment should not be grossly inadequateeifiace of the crime committed, but must
be weighed against the seriousness of the crime.

Undesirable leniency towards juveniles
The leniency of the judiciary towards children ondict with law has been a topic of debate,
as there are several perceived negative effectcydarly in cases involving serious and

53 Arul Varma, Unshrouding the Enigma behind Preliminary Assessmeder the Juvenile Justice (Care and
Protection of Children) Act, 201%2 J. Indian L. Inst. 263, 263-81 (2020).

54 T. Murugesh & S. KalirajRedefining Juvenile Justice: More Accountable aatbRnative System Focused on
Young Offenderst Indian J. Legal Rev. 1429, 1429-35 (2024).

55 Committee on Improving the Health, Safety, and Vegling of Young Adults, Board on Children, Youth, and
Families, Institute of Medicine, National Researaufcil, Bonnie R.J., Stroud C., & Breiner H., edisvesting in
the Health and Well-Being of Young Adults2 (Natl Academies Press 2015),
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heinous crimes. There is a public perception afstige among victims and the public. There
is a need to ensure that juvenile offenders am &stountable for their actions.
Challenges in the Indian Context
India’s juvenile justice system has done commeradamrk in balancing rehabilitation and
accountability, but it faces numerous challenges.ubitil recently, tension has arisen between
social welfare and social control-that is, focusomgthe best interests of the individual child
versus focusing on punishment, incapacitation,@otkecting society from certain offenégs

Social re-integration: Social stigma associated with juvenile delinqueraien hinder
reintegration into society. Where juveniles aredras adults, they are branded as criminals for
life, which makes it difficult for them to find erfgyment or pursue education. Stigmatisation
from the society and improper follow-up mechanisttsr a juvenile offender is released from
the institutional facility contributes to the higdites of recidivism and relapsing into the vicious
cycle of crime.

Dearth of juvenile offenders’ rehabilitation programs: One of the major obstacles is the lack
of adequate infrastructure and resources to suppertehabilitative aspects of the system.
Juvenile homes, observation homes etc. are ovededwnd understaffed, which limits their

ability to provide the necessary support and imetions for juvenile delinquency. Effective

rehabilitation programmes require significant reses, including skilled personnel, facilities,

and financial investmerffs

Judicial process:The statistics highlight inefficiencies in judiciptoceedings for juveniles.
There is extra ordinary delay in adjudication andaherency in the system which often results
in juvenile offenders being confined in jails orsebvation homes for prolonged period and
treated like hardened criminals. This often leadartequal access to justice and proteétion
The judicial process and systemic issues need &ltheessed so that juvenile offenders are not
left to languish in the detention for extended @si because each decision can profoundly
impact the future of a child.

Lack of stringent compliant mechanism in the legigltion: Effectiveness of the juvenile
justice system largely depends on the state stédketsoand political will. There is a lack of
equitable distribution of resources to comply vitie requirements of the Juvenile Justice Act
at both the central and state levels. The lackwidraness and training of the stakeholders

56 Nat'l Research Council & Inst. of Med.he Juvenile Justice SystémJuvenile Crime, Juvenile Justi@¢&4 (Joan
McCord et al. eds., Nat'l Acads. Press 2001), hftpesp.nationalacademies.org/read/9747/chapter/7.

57 Juvenile Justice Reform: Juvenile Delinquency aathicing Rehabilitation and Accountabilityegal Service
India, https://www.legalserviceindia.com/legal/elei19046-juvenile-justice-reform-juvenile-delinouoy-and-
balancing-rehabilitation-and-accountability. htnagf visited June 1, 2025).

58 Santosh Kumar Dash Ray & Sanjaya Choudh@ritical Analysis of the Juvenile Justice Systerimdia, 4 Int'l
J. Emerging Tech. & Innovative Res. (IJETIR) (Oct22D
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involved in the system also leads to inconsistenitighe application of law and results in the
juveniles being subjected to treatment differeanttvhat is intended by the legal framewérk

Child protection and vulnerability : There is inadequate support post release, wisiche
reason for several cases of recidivism where tiid lapses into the criminal behaviour after
being released from the observation homes. Thedecemses need to be addressed to protect
vulnerable minds and child protection policies néednade which require comprehensive
strategies that extend beyond institutional carkelsuch young vulnerable minds are left in
the society with no empathy and nobody to followthgn issues like recidivism crop up where
juvenile offenders get caught up in the viciousleyaf relapsing into the crime. System does
not address these issues as it is not compreheosileal with post institutional care.

Conflict between public sentiments and principles fojuvenile justice: Whenever a case is
highlighted in the media wherein a juvenile offenidenvolved there is an outcry from pressure
groups and news channels to try the child in conflvith law as an adult. This leads to
heightened tensions between public sentimentstendrinciples of juvenile justice. People do
not understand the nuances behind the law andtberlpurpose it is intended to serve. Any
civilized state does not treat the children in Gonfvith law at par with adults, as the state acts
as a parens patriae for each child and it is tiy afuthe state to take care of the welfare of the
children in a just manner. The public sentimenterofinderscore the need for compassionate
approach of the juvenile justice law. Balancingistad expectations from the state and
rehabilitative justice is not an easy task butgbkcies by the legislature should not lose sight
of the principles of fairness, justice and bestriests’.

Policy Recommendations

While rehabilitation is a paramount consideratigityations may arise where the imperatives
of justice and society necessitate a proporticesponse to severe crimes. Researches indicate
that well implemented rehabilitation programme aagnificantly reduce recidivism rates
among juvenile offenders. And punishment oftensfatort in addressing the root causes of
delinquency and may not contribute significantlyth@ rehabilitation and reintegration of
juvenile offenders. A balance should be found betwgunishment and rehabilitation. Both the
approaches have their flaws and focusing on ongwaii not get the job done when it comes
to combating crime and improving public safety. i8ycmay do a better job of meeting the
complex needs of offenders if it incorporates rditabon within the criminal system.
Offenders should be given the chance to grow aadgd while yet being held accountable for
their action&'.

59pratham Mishrajuvenile Justice System: Balancing Rehabilitatiod Accountability with a Focus on Indi@he
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Restorative Justice Approach:A purely rehabilitative approach towards juveroféenders
who committed heinous offences may not be idetdday’s time but adoption of principles of
restorative justice as second limb of juvenile iggstpolicy might help to some extent. A
rehabilitative system, complemented with princiglésestorative justice might be an effective
approach to deal with juvenile offenders aboveatlpe of sixteen who have committed heinous
offences. A restorative justice strategy which eagites reconciliation and treating the
underlying causes of the offence may be more safideas juvenile might not be entirely
capable of making decisions or comprehending thg-term effects of their choices.

Substantial change in legal and policy structureshat govern juvenile delinquency The
system has to be strengthened by the implementatiarcomprehensive strategy that targets
the root causes of juvenile crimes and guarantessyioung offenders receive appropriate
punishment and rehabilitation. This might mean téging the regulations governing how
juvenile offenders are dealt with by the criminaktjce system and strengthening the
availability to rehabilitation and reintegrationpport services like healthcare and educétion

Use of transfer provisions in the Juvenile Justicéct: The Act contains transfer provisions
which permits to transfer certain cases to aditioal court system, however these provisions
are not frequently utilized. This can be accomg@ishy creating precise guidelines for deciding
in which case it is appropriate to move a juveoffender to the adult criminal justice system.
Some of the factors which could be taken into atersition are gravity of the offence, age of
the offender if above sixteen, previous criminatdiy of the offender, heinous offence.

It is critical to hold young offenders accountafibe their acts but the policy should also be
there to make sure to give them assistance andneesofor rehabilitation, which they require
to contribute positively to the society. The judenustice system should help in getting young
offenders required rehabilitation and reintegratishile also offering the necessary safeguards
to keep the society safe.

Build a comprehensive juvenile justice systemn India we have often seen that there is no
practical segregation between the children’s cand the adult court. Mostly, sessions courts
deal with the juvenile offenders between 16 to &8rg who are accused of committing heinous
crimes. This category of children in conflict wiklw, even if certain punishment is to be
imposed on them, should also be processed in tranije justice system. As the juveniles
processed on the juvenile justice system are mkedyIto be rehabilitated, while juveniles
processed in the adult system are more likely taroit future offence®. State must change
the present system of refer... and reformulate tkerjile court into a system that focuses
instead on the needs of each juvenile, includinganalysis of the juvenile’s individual

62 Bhavana Nagapudiustice and Delinquency: Legal and Policy Issuegédnth Crimes2 Integral L. Rev. 6 (2023—
2024).

63 Joshua T. Rosénnocence Lost: The Detrimental Effect of Autom#taiver Statutes on Juvenile Justidé
Brandeis L.J. 977, 985 (2003).
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culpability?®. The juvenile justice system should give juvemitairt judges the sole power to
determine for each juvenile offender whether tlitsgraler needs punishment or rehabilitation.
Such a change would offer the potential for punishthwithout removing the possibility for
rehabilitation of a juvenile who made a mistakeaavery young age. State should limit
jurisdiction over all alleged offenders who are enthe age of eighteen to only the juvenile
court. The Parliamentary standing committee repls noted that the adult criminal justice
system’s procedures do not address the specias rdgdveniles and thus termed the transfer
to adult courts violative of the right to persorifé¢ and liberty under Article 21 of the
Constitutior®.

Adoption of indeterminate sentencing policy:

Presently, juvenile offenders who have committaddies offences between the ages of sixteen
to eighteen are mandatorily detained in place faftgdill the age of twenty-one. Subsequently,
the children’s court conducts and evaluation teedeine whether the offender has become a
“contributing member of the society”. Based upomsth subjective criteria, if the court
determines that the juvenile has not rehabilitastégfticiently then he is places in the adult jail
for the remainder of the sentence. This model nfeseing is commonly referred to as blended
sentencing, as it is characterised by a mixtui@ jaf’enile and adult sentefite

In this kind of sentencing mode, the positive clendprought about by rehabilitation
mechanisms could ebb away, making the offendeeat ginreat to public safety and also exhibit
recidivist tendencies. Therefore, indeterminate ehad sentencing should be followed for
juvenile offenders committing heinous crimes. ltlseto release the juvenile offender only
when he is rehabilitated, in contrast to a deteateirsentence which prescribes a mandatory
fixed period for a crime, irrespective of refornoafl’. This sentence focuses on rehabilitation,
and does not impose a time bound program of refilomahus upholding and embodying the
spirit of the juvenile system which is rehabilitaf®.

Special prison system:A Special Prison system with the necessary refovmaind
rehabilitative services, including education, skilevelopment, counselling, behaviour
modification therapy, and psychiatric support, $tidae established for juveniles who have
completed or are above the age of 16 years. The @éistay in the special prison should be
decided considering various aspects such as pmgfermation of the child, appropriate
accountability for the committed offence, justice the victim of such offence, and so on. In
addition to the term of stay in the special pristre Board may pass orders such as—(i)

64 Jennifer ParkBalancing Rehabilitation and Punishment: A LegiskatSolution for Unconstitutional Juvenile
Waiver Policies 76 Geo. Wash. L. Rev. 786, 808 (2008).
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66 Cathi J. HuntJuvenile Sentencing: Effects of Recent PunitivéeBeimg Legislation on Juvenile Offenders and a
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attending school, (ii) attending a vocational thagncentre, (iii) attending a therapeutic centre,
(iv) prohibiting the child from visiting, frequemiy, or appearing at a specified place, or (v)
undergoing a de-addiction progranfthe

Individualized Justice Approach: One blanket approach should not be followed ire cdsll
juvenile offenders accused of committing heinoumes. Each offender is unique with distinct
circumstances and backgrounds. The institutionimgakith the juvenile offender should
consider factors such as age, mental and physeith socio-economic background, the nature
of offense committed etc. and use tailor made amirdo deal with juvenile offenders as per
the suitability and requireméeft Also, individualised care plan should be followedensure
effectiveness of rehabilitation programmes, becatse works for one may not work for other.

Conclusion

This ongoing dialogue is crucial for developing ystem which not only ensures the
accountability of juvenile offenders but also rellitdies and offers a second chance to those
who need it the most. The need of the hour isrikesa delicate balance between inviolable
rights of children in conflict with law, and to fillthe legislative mandate of giving effect to
the subjective, and seemingly equivocal provisiohthe new law. Children are instrumental
to the growth and development of a nation. Statstiperform the crucial tasks of proper care
and protection of children. The role of a juveljilstice system is crucial in the modern state.
A rehabilitated juvenile justice system requiredney and man-power. The state will have to
devote considerable energy in the process. Statddshot move towards a model that further
alienates children from the society and works @nlthsis of flawed understanding of maturity
and culpability.

The state has the role of parens patriae and showddide measures of reformation,
rehabilitation and societal-reintegration of chédr rather than fixing hard criminal
responsibilities, guilt and punishméntJuvenile offenders should be viewed not merely as
criminals or wrong doers but also as individualpatde of positive transformation with the
right interventions. The state should recognize tildque developmental needs and
vulnerabilities of the age group of 16 to 18 andvpte tailored interventions that address the
root causes of delinquency, while fostering accabitity and positive behavioural change.

The juvenile justice system plays a crucial rolesiraping the future trajectories of young
offenders, and investing in specialized provisiéms those aged 16 to 18 is essential for
promoting their successful reintegration into stycieBy providing access to education,
vocational training, mental health support, andaregive justice programs, juveniles can be
empowered to take ownership of their actions, |é&am their mistakes, and make meaningful
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https://lawfullegal.in/juvenile-justice-balancingkrabilitation-and-punishment/.

" In re Leonardo, 436 A.2d 685, 687 (Pa. Super. 1981



Dr. Prem Kumar Gautam & Priyanshu Sachan Page 59

contributions to their communities. Moreover, a poeiensive approach that emphasizes
accountability and rehabilitation is essentialdoraking the cycle of recidivism and promoting
long-term societal well-being. Punishment when iggplvithout the rehabilitative component,
may not always effectively address the factor wtddle the juvenile to commit crime and
might even exacerbate criminal behaviour.

In summary, choosing rehabilitation over punishminthe juvenile justice system is a

compelling approach. By focusing on the overalledlepment and future opportunities of young
offenders, rehabilitation helps lower repeat oféensand nurtures a society rooted in
compassion, second chances, and the belief inmrgoowth. Research shows it effectively
decreases recidivism and enhances public safetle mdmouring each individual's dignity and

capacity for change. As we aim to create a morafal inclusive society, making rehabilitation
a key element of youth justice is not only wise tiutcial for meaningful progress.
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Abstract

The cause of concern related to safe harbour piowitas always been that the protection providedt by the
intermediaries must not be misused by them to a@l@xcommission of illegal activities over theretfdams. This
paper deals with the conditional immunity providedtte ‘social media intermediaries’ by the virtuieanctrine of
safe harbour’ (as enshrined in Information Techggyidaws) and trace the liability imposed on themisTraper
after describing the term ‘intermediary’, dives geiato the problems created and illegal activitigsrformed
through the most widespread intermediary i.e., datiadia. It also throws light on the menacing theetitat are
posed by dating apps. Insight is provided aboutdbeency and morality issues that are created kyctimtent
available on OTT platforms. A detailed discuss®dne about various types of cyber-crimes takilagepin the
contemporary era. The article then creates a coha@dpinderstanding about the term ‘doctrine of safébour’

which is followed by decoding the liability imposead the intermediaries in India. The article also pides a
comparative analysis by narrating about the liai@ imposed on intermediaries in U.S.A. and Euaopenion.
Finally, the article ends up with some suggestivasueges which can be taken by the government in ma&ins
which on one hand protect the intermediaries’ rigatsl free speech and on the other hand, preventygpegy of
cyber-crime in India.

Keywords- Intermediary, safe harbour, social media, coiodidl immunity, cyber-crimes.

Introduction

In today’s digital era, internet has become anpasgble part of our lives. There is no doubt in
saying that internet has made life way easier aastbefore its advent. Today a person can do
audio-video communication with his loved ones sdtthousands of kilometres away from him,
a person can purchase commodities from the comffdiis home without even going to a store,
a person can even find their life partners overimanial and dating websites and all this has
become possible due to the evolution of ‘intermee& OTT platforms today have been able
to bring entertainment today in the compact scradgrour mobile phones. People have given
preference to watching their favourite series amavigs on OTT platforms like Netflix,
Amazon Prime etc. rather than spending a chunkosfay and going to theatres.

“Intermediary ", according tdSec. 2(1)(w) of “Information Technology Act, 20007s defined
as “intermediary, with respect to any particulacglonic records, means any person who on
behalf of another person receives, stores or tragghat record or provides any service with

1 Assistant Professor, Law Department, Atal Bihari Vajgee School of Legal Studies, Chhatrapati Shahu Ji
Maharaj University, Kanpur, Email Id pulatsya.shuk@gmail.com.
2 Professor, Law Department, V.S.S.D. College, Kanmjaybhupendrajaiswal37 @gmail.com.
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respect to that record and includes telecom semrosiders, network service providers,
internet service providers, web-hosting serviceviplers, search engines, online payment sites,
online-auction sites, online-market places and cghtes.? It generally means “a facilitator of
information across the Internet between the cortesdtor and the consumer of datdhese
platforms have been the solution for various neddseople like they have narrowed the gap
between service provider and the person seekinp&biservice through e-commerce websites,
they have provided a space through social medifoptas where people can interact with each
other and they have even taken up the role of matakers by providing matrimonial and
dating websites.

Among various types of intermediaries, social mediiarmediaries are the most widespread.
Social media begun as a friend-finder graduallyeced every characteristic of media where
the users play a dominant rél&he fact that people are now able to post comtestt platforms
like Whatsapp, Twitter, Facebook, Instagram ete. digen birth to content creators in every
household; it merely requires a tap of your thumbhe mobile screen and you can say anything
to the world just in a couple of moments. Like atlger form of media, social media too has
been able to percolate deep down in the societypuath so that maintaining a decent social
media profile has become a status symbol for peamlea days. There is no doubt that social
media has been able to demolish the geographis&mtie between people and allowed them
to connect with each other but it also has givethlho numerous serious problems.

Problems posed by Social Media

India being a democratic welfare state provide<itizens with certain fundamental rights
which are required for their dignified independexitstence. One of such fundamental rights is
“freedom of speech and expression” enshrined uAdet9(1)(af which allows people to
express their opinions freely. Media, being thetlopillar of democracy also gets protection
under Article 19(1)(a) when it puts out news, dsand its opinions out in the open. However,
the freedom guaranteed under Article 19(1)(a) is atwsolute and is subjected to certain
reasonable restrictions embodied in Article 19(2).

Just like print and electronic media, social méudia also been used to share views and opinions
but there is a remarkable difference between socelia and other types of media and that
difference lies in the content regulation. If wéktabout traditional print or electronic media
then they have a proper editorial board which asta filter and prevents anything to be out in
the society which may create any kind of probldda hate speech, fake news etc. On the other
hand, as far as social media is concerned, ther® isuch editorial board to filter out
objectionable or controversial content i.e.; anyoar post anything from anywhere over the
social media platforms without any hindrance. Téften leads to problems like hate speech,

3 The Information Technology Act, 2000 (Act 21 of02), S. 2(1)(w).

4 Tariq Khan, “Safe Harbours: A mirage of IntermegiBrotection’RGNUL Student Research Revi@020).

5 Meera Mathew, “Expression Through Socialising Meiti India: Why Fixing the Existing Legal Dilemmés
Critical?” 3Legal Issues in the Digital Ad¥ (2020).

6 The Constitution of India, art.19(1)(a).

71d., art.19(2).
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fake news, obscenity, cyber defamation, cyber mackic. Situations have sometimes turned
out to be so critical that some sort of fake nemgstzate speech have even resulted into physical
violence among the masses.

Some of the problems caused by social media include

1. Pornography and Obscenity
Pornography or obscenity is the rising cause oteomin the social media arena. It is often
seen that people or social media influencers pgustene content over social media just to grab
eyeballs of people to raise some money from thén kigwership of such content. Any
pornographic or obscene material gets circulateadfbting speed over social media websites
like Facebook, YouTube etc.

In “Ranijit D. Udeshi v. State of MaharashtfaSupreme Courhas defined obscenity as “the
quality of being obscene which means offensive twdesty or decency; lewd, filthy and
repulsive”. This case also highlighted the diffaerbetween obscenity and pornographic.
Pornographic basically includes any material whéchsed to invoke sexual desire of a person
on the other hand obscenity denotes any materimhwhough not intended to arouse sexual
desire but has the tendency to do so. “Obscenitgomml media is not merely restricted to
sexually explicit content but the outrageous, dffea and indecent depiction of words or
offensive images of victims of violence, murdedrdpping or sex related details or a public
act which depraves or corrupts the mind and whjigdeals to the prurient interests or which is
against the acceptable social moral standards vismutchlled obscene and vulgér”.

The trouble in regulation was well obvious wherikamlesh Vaswani v. Union of Indi&’a
counter was filed by the Indian government befbeSupreme Courtlemonstrating its failure
to preclude pornographic and obscene material ®mtkernet and social media.

Recently it has been seen that steps have beem bgkimtermediaries like instagram, twitter
etc. which display a message of content to be fgesisbefore opening it; however, this has
not been able to address the problem fully, comisigehe diversity of all age groups accessing
social media.

2. Cyber-defamation
Cyber defamation is the act of using internet tbligh defamatory material against someone.
Cyber defamation is approximately the same conasptaditional defamation, only the pre-
requisite in cyber defamation is the use of computénternet to defame. Defamation is defined
under Section 499 of “Indian Penal Code, 1860” as making or publighof an imputation

8 AIR 1965 SC 881.

9 Obscenity on Social Mediayvailable at https://thekashmirhorizon.com/2023/02/08/obsyeon-social-media/
(last visited on May 10, 2024).

OW.P.(C). No. 177 of 2013.

11 The Indian Penal Code, 1860 (Act 45 of 1860),%.49
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either by spoken words, signs, writing or visil#presentations with the intention to lower the
reputation of any person.

Broadly, defamation has been classified into twaes/— libel (written defamation) and slander
(verbal defamation). Social media is often used &sol by people to defame any person by
writing or posting defamatory statements, so litislous in nature.

Publication is one of the most essential elemehtietamation. On social media, publication
happens when the defamatory content is read odhmBapeople accessing those platforms.
When a defamatory statement is made on website$didebook or twitter it becomes available
for the people to be read and thus such defamatatgment is considered to be published.
Signs and visible representations can also cotestdafamation, so any defamatory photo,
video or MMS which is in circulation in social madian amount to defamation.

Publishing of online defamatory content can be danhany place in the world and can be
accessed at the same or any other place in thre mild. This raises a problem of jurisdiction
because the suit would be maintainable at any pldwere defamatory content has been
accessed and then the defendant can be calledytguasdiction where it was accessed
notwithstanding where the content was posted.

3. Cyber bullying
“Cyber bullying is defined as, using both inforneeti technology and communication
technology beyond the limit in order to harm a paitsreputation, state of mind, or to humiliate
a person”. This may involve sending of mean texssages or emails, posting of hurtful
messages on social media websites, or spreadingursnonlingt? Many people now-a-days,
take undue advantage of their “right to freedorapifech and expression” and get indulged into
activities like trolling on social media platform&nonymity of the offender and creating of
false profiles also promote the instances of cyodlying as he is able to hide his identity.

4. Fake news

Accuracy of any news which is present in social imésl not worthy to be relied upon. The
instances of ‘hoax’ or ‘fake news’ have been insieg alarmingly with the increasing use and
access of social media. Fake news is deliberatelgted disinformation or misinformation
which may be used for influencing people’s politiciews, to make pecuniary gains, to create
confusion or for any other purpose. Hoax can bamuaierous forms like satire, false connection,
false context, fabricated content, misleading aantenposter content etc. News delivered by
traditional media was considered to be more auihdot its connection to truth telling.
Although, features of internet- like unbound spax@arrate story and unlimited number of
participants in its narration provides accommodafmr understanding of truth which is way
more open and fluid than the one cabined by ti@uhdi journalistic structures. Wider reach of
online media also promotes the circulation of fakevs. It hampers freedom of speech and

12 Effects of Cyber bullyingavailable at https:/socialmediavictims.org/cyberbullying/effs/ (last visited on 10
June, 2023).
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reasoned choices of the citizens of a country amtsequently defeating the purpose of
democracy.

Some recent examples of fake news are UNESCO mamated ‘Jana Gana Mana’ as the best
national anthem, Daud’s property got seized, psen GPS tracking nano chip in Rs.2000
note etc. Lack of regulation on social media hapldied this problem of fake news. People in
India are concerned more of dominant narrativeeasbf authenticity. Propagation and virality
of news items is contingent not on its accuracydsuhow well it confirms to the dominant
narrative!® In order to address such situation, rebuttal ké faews should be done. Any news
which is spreading rumor should be removed fromdabeial media platforms. Underlying
narratives related to the news should be addréssadderstanding more of the reality attached
to it. There should be mobilization of public oginiand rational thinking should be inculcated.
Self-censorship is needed to be practiced i.eqrbdbrwarding any news, people should first
verify and then share it.

5. Hate Speech
On 28" of April, 2023, a bench of Justices in Supremer€oomprising of Justice K.M. Joseph
and Justice B.V. Nagarathna directed the statéstitamoto FIRs must be registered in cases
of hate speech without waiting for any person tiglthe complaint in this regattiThis stand
of Supreme Court in itself shows the seriousnegarding the offence of hate speech in India.

In “Chaplinsky v. New HampshirgJustice Murphy has described hate speech aghtitig
words including those which by their very utteraivdct injury or tend to incite an immediate
breach of peace to a person or a group of pertidmss been observed that such utterances are
no essential part of any exposition of ideas, anrdbésuch slight social value as a step to truth
that any benefit that may be derived from themléarty outweighed by the social interest in
order and morality*®

Where on one hand it is very easy to upload ha&iéng content on social media, on the other
hand it is very difficult to remove it. Messengéke WhatsApp are acting as a fuel to the fire
because it takes just a couple of minutes to makesach content viral. In Indian Constitution,
hate speech has not been taken as an exceptiogettom of speech but it can be included
under the purview of ‘incitement to offence ’, ‘sseignty and integrity of India’, ‘defamation’
and ‘security of the state’ as mentioned in Artit#2).

6. Identity Theft
People today are in habit of sharing a lot of peasanformation on social media websites like
Facebook, Instagram etc. “Giving out a social sgcaumber, paired with a birthday and name

13 Ruchi Gupta, “Shaking the foundation of fake newsie Hindu,Sept. 19, 2019.

14 Krishnadas Rajagopal, “Register FIRs against hatectpeven in absence of complaints, Supreme Cowxttdir
States”, The Hindu April 28, 2023.

15315 U.S. 568 (1942).



Mr. Pulatsya Shukla & Prof. (Dr.) A. B. Jaiswal Page 65

could provide enough ammunition for criminals takato financial records and compromise
users’ personal informatioff:

Social media platforms generate huge amount of sndrem personal information based
advertisements. They try to obtain maximum infoioratof their users. Due to lack of
awareness and effective regulatory mechanism srdgard, people are more vulnerable to
identity theft. Phishing is one of the most comntechniques which are used by the hackers
for obtaining personal as well as professional rmfation of a person. It is done through
applications designed in the form of games, surveystest etc. which try to extract sensitive
information of individuals accessing it. Many tinpeople fall into the trap of identity theft and
they provide their personal/professional informatwhich is used by the identity thieves to
create fake profile of that individual. These fgkefiles often look very similar to the original
profile.

Now friends, family and acquaintances often shaterodetails regarding that individual
through communication over these social media wwedsthinking the person using the fake
account (i.e. hacker) to be that individual whaoaleefprofile is created. This further obtained
information allows hackers to use it to harassammit other offences. Many times we have
seen various celebrities accounts gets hackedchagdaitop a message from their original social
media handles to making people aware and warn tie¢no believe in anything posted by such
fake accounts. To counter this problem, Social mptitforms have started providing ‘verified
badges’ to celebrities, global icons and publiarfés in order to mark the presence of authentic
accounts. Verified badges generally look like seldeal with a small checkmark in between.
This helps people in marking difference betweenottiginal account and fake account.

Problems Posed by Dating Apps

Gone are the days when marriages were solemnitedthé meeting of bride’s and groom’s
family. Today life-long relationships are also degent upon the attractiveness of a person’s
profile on the dating apps like tinder, bumble éfibe features of filtered preferences and
swiping options have allowed people today to sotttleir priorities which they expect from
their partners.

One of the primary concerns with dating apps isally related to privacy of an individual. The
basic process that a person has to go while mddigngrofile on such dating apps is that he has
to enter his basic details and often people aldotheir other social media profiles to it for
better reach. This leads to leakage of personal amtnost of these dating apps share this data
with third party apps.

Unfortunately, dating apps have also been turningeicome a breeding ground of criminals
and molesters. In May 2022, Aaftab Poonawala medidris girlfiend named Shraddha
Walkar by cutting her body into 35 pieces. Botliheim had developed acquaintance with each
other on Bumble app (which is an online dating apjhe root cause of this problem is that

16 Amir Hussain,The Emerging Jurisprudence of Cyber Spa@e, (ABD Publishers, Jaipur, 2023).
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people do not always reflect the reality on theitity app profiles. They only project the
information about themselves which they want otletenow or believe which is many times,
diametrically opposite to their real self. Boys ayids get attracted to the tailor made profiles
and often they become prey to the molesters andrals.

Problems posed by OTT platforms

Over the period of time, OTT platforms have grovenagprimary source of entertainment for
people but these OTT platforms have serious celigorssues. It was observed during the
corona virus pandemic that OTT platforms were &ablengage a lot of traffic. The problem
created by OTT platforms with regards to decengjnslar to that created by social media.

There is no doubt on the fact that there are var@UT platforms like Netflix, Amazon Prime,
Sony Liv etc. which showcase movies and web sefiali genres on their platforms and make
a lot of money by entertaining people just like ttieema world does. However, the stark
difference between the Film Industry and OTT Plati®is that a body named as CBFC (Central
Board of Film Certification) functions to certifyawies and often they censor vulgar language
and visuals from movies and make it fit for viewiran the other hand content over OTT
platforms is not scrutinized to the required lev@lsere have even emerged a variety of apps
like ullu app, hotshots digital, kooku app etc. @fhserve sheer vulgarity and nudity in the name
of entertainment. So, just like social media th@$@ platforms are utilized for posting sexually
explicit content and the reason behind this is §impgather audience engagement and make
more money.

It should not be forgotten that even the freedorapafech and expression enshrined in Indian
Constitution is subjected to the reasonable ré&tnion the ground of decency and morality.
Therefore, strict steps are needed to be takeartmat and reduce the obscenity and vulgarity
presented over OTT platforms.

‘Doctrine of Safe Harbour’: How far are the intermediaries liable in India?

Social media being transnational in nature oftekesat difficult for the countries to regulate
it. Moreover, social media also possess the qualibeing dynamic; it keeps presenting to the
users new features every second day. This alstsdffedrance for the legislators in regulating
the intermediaries as law makers usually findfitiailt to cope up with the rapid dynamism
that social media offers. However, there are nuogeeets, rules and provisions in India which
aim at regulating and governing the social medierimediaries and continuous efforts are
being made by judiciary through various case lawsounter the problems which arise due to
rapidly changing technological aspects of sociatlise

Primary legislation in India dealing with the inmeediary liability is the “Information
Technology Act, 2000” (hereinafter referred to dsAct). Section 79 of IT Act provide
intermediaries with conditional immunity under tdectrine of safe harbour’ subjected to the
‘due diligence’ provision.

Initially the term ‘safe harbour’ was restrictedgeographical connotation which indicated to a
place at the coast where ships were anchored @edvied as a safe harbour to these ships by
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providing them safety from climatic and atmosphabaormalities. Analogically, safe harbour
with respect to social media intermediaries mearseption from legal penalties and
punishments.

As per the safe harbour immunity the social meatermediaries will not be held liable for any
content posted by third party over their platforfine development of the doctrine of safe
harbour rests on the principle of ‘one should rephnished for the act of others’. In the case
of “Avnish Bajaj v. Staté’, it was observed that “there was a requirementidening the
scope of protection given to intermediaries, ang tkthe IT Act was amended in 2008 to include
a safe harbour regime under Section 79 of the IT*ASection 79 of “Information Technology
Act, 2000” protects intermediaries from the lidyilarising out of any content posted by third
party on their platforms about which they had rmectiknowledge'.The safe harbour exempts
intermediaries who host, store and disseminate ttata any form of liability unless they were
aware of any illegal content being stored and tratted on their platform, which was not acted
upon under a reasonable span of tinfe‘Doctrine of safe harbour” not only protects the
intermediaries but also ensure that the users @élsmedia can easily enjoy their “right to
freedom of speech and expression”.

As every coin has two sides, similarly doctrinesafe harbour is not an exception. Where safe
harbour provisions encourage the use of freedosp@éch and provide protection to the social
media intermediaries but it also has all the potegadecome a major cause of concern. With
the increasing incidents of fake news and hatecspiees also very important that the protection
enjoyed by intermediaries under doctrine of saf@ddar should not stretch to such an extent
that the social media intermediaries bear no resipibity for any illegal, anti-social or unethical
content posted on social media.

In the same lines, Section 79 of IT Act has beectd which gives protection to intermediaries
but subjected to certain conditions. The immunitgler safe harbour can be enjoyed by the
intermediaries if they abide by the ‘due diligenimetrine’ which lays down that social media

intermediaries are under the responsibility to @late any unlawful content under a “notice

and take down regime” within a specified time lintitthe social media intermediaries do not

follow the ‘due diligence’ then the intermediary yrtae made liable for the content posted by
third person even if it was posted without the kiealge of such intermediary. Other than this
there are few conditions which, if not followed $gcial media intermediaries, may make them
to land into trouble, like the transmission of wrflal content is not initiated by the intermediary

itself and the intermediary must have not seleotetiodified the content.

17150 (2008) DLT 769.

18 Tracing the development of Intermediary liability in India, available at
https://s3.amazonaws.com/documents.lexology.cond@tB-482a-4951-b255-
6513caleaad3.pdf?AWSAccessKeyld=AKIAVYILUYJ754JTDMEXpires=1688550215&Signature=PQiVjsM
SWATFbIF6rxt7PVXWyw4%3D, (last visited on $2une, 2023).

19 Supranote 2.
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Post the amendment of the Information Technology icthe year 2008, Intermediary
Guideline$® were issued by government of India in 2011. Thmsdelines are to be read in
correspondence with the IT Act and are meant talbded by the intermediaries in order to
maintain their safe harbour protection. Rule 3twse Intermediary Guidelines lays down
certain due diligence requirements, some of thenaarfollows —

* Intermediaries have been made responsible for ghibly the rules-regulations along
with the privacy policy and user agreement.

* Making the users aware about the prohibited aafsvdrat sort of content should not
be posted.

* Intermediaries ought not to host or publish knowrany unlawful or objectionable
content.

* Intermediaries’ responsibility to take down anyeitjonable content within a time
span of 36 hours and store it for 90 days for th@ase of investigation.

» Responsibility to assist government agencies.

» To take all the reasonable measures to safegusacdrtputer resource.

* Intermediaries would have to report any cyber dgcuncidents to the “Indian
Computer Emergency Response Team”.

» Appointment and publication of the details of ag8&nce Officer on its website.

Although these rules were made to prevent anyallagtivity through social media but there
was a bit ambiguity in them. Social media interraeds used to receive tons of take down
requests from private individuals on daily basihisT made it very difficult for the
intermediaries to response to all such requestsedisas to identify the authentic requests.
However, this problem was solved iBlreya Singhal v. Union of IndiavhenSupreme Court
stated that ihtermediary upon receiving actual knowledge fronsoart order or on being
notified by the appropriate government or its agetiat unlawful acts relatable to Article 19
(2) are going to be committed then fails to exped#ly remove or disable access to such
material'?L. This indicated that the intermediaries would lose safe harbour if they do not
entertain the take down requests made by privateesn

In 2018, “Ministry of Electronics and Informatiore@hnology” (hereinafter referred as MeitY)
proposed the “Information Technology Intermedianyidglines (Amendment) Rules, 2018”
with an aim to eradicate the increasing problenfatle news. In order to accomplish its
objectives, the rules provided to trace the originaf false information but this would be a
difficult task for social media messenger apps Wdeatsapp, since, the messages exchanged
between the sender and the receiver are end-terog/pted. Even if the messages are
decrypted to trace the originator of fake newsntthgs would lead to infringement of privacy

20The Information Technology (Intermediaries GuidetipnRules, 2011.
21(2015) 5 SCC 1.
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of the user® which has been declared as a fundamental rigiihénfamous case df.S.
Puttaswamy v. Union of Indfa

In February 2021, government, exercising powersu&gction 87 of IT Act 206 notified
“Information Technology (Intermediary GuidelinesdaBigital Media Ethics Code), Rules
2021" (hereinafter referred as IT Rules, 2021) amplaced the “Information Technology
(Intermediaries Guidelines) Rules, 2011". Thesegtlave laid down a set of obligations which
are to be obeyed by the intermediaries in ordeclagm their safe harbour status. All the
intermediaries are supposed to observe due dilgg@ascwell as ensure safety of its users
especially women. Intermediaries have also beedenrasponsible to remove unlawful
information after getting knowledge about it fromder of court or appropriate government
authorities.

The intermediaries with more than 50 lakh userghlsmen named as ‘significant social media
intermediaries’ and they have been assigned witiesextra responsibilities like appointing an
Indian citizen as a ‘chief compliance officer’ fensuring the conformity with legal Acts and
Rules. Appointment of a ‘nodal officer’ as well@sident grievance officer’ is also required.
Significant social media intermediaries providingssaging services have been asked to trace
the first originator of the information. As alreadiscussed, for tracing the first originator of
any message the encryption clause will be brokerttzis will infringe the privacy of the users.
The intermediaries are expected to follow the ridesdown by IT Rules, 2021, failing which
they may lose their safe harbour status as haasdgiteeen seen in the case of Twitter where the
Union Government in affidavit claimed in Delhi Higtourt that safe harbour protection was
taken away from Twitter for being significant sdaiedia intermediary and not complying
with the IT Rules, 202

Intermediary liability in other countries

USA - Intermediaries in United States of Americgogmwider protection as compared to India.
They enjoy much more immunity with respect to taeility arising out of any content posted
by third party on their platform. Sec.230(c)(1)0hited States Communications Decency Act,
1996” provides that,rfo provider or user of an interactive computer ggshall be treated as
the publisher or speaker of any information proddby anotherinformation content
provider'.? It has been instrumental in protecting free speswah expression of the internet
users as the intermediaries are not compelledinginglte any content from their platforms
which don't fulfil the conditions of being ‘unlawifuin nature, ensuring the free speech clause
as enshrined under the First Amendrent

22 Apurv SardeshmuktData Protection —Law and Regulati@®, (Thomson Reuters Legal, Noida, 2019).
23((2017) 10 scC 1).

24 The Information Technology Act, 2000 (Act 21 oft®), S. 87.

25 Aashish Aryan, “Governement decides: Twitter nagler enjoys safe harbour provisionghe Indian Express,
June 29, 2021

26 Communications Decency Act, 1996, s.230.

27 Supranote 2.
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However, in USA also there is a division in theropins of people with regards to the provision
of safe harbour to the intermediaries, some sugpertloctrine while on the other hand it also
faces opposition, as various efforts have been ntaddilute the safe harbour provisions,
examples of which can be seen in the form of enatmlike“Fight Online Sex Trafficking
Act” and the “Stop Enabling Sex Traffickers A" These Acts make intermediaries
responsible for hosting certain controversial dttoagh they had no participation in tifs.

European Union — The main legislation that death iitermediary liability in European Union
is the Electronic Commerce DirectieArticle 14 of the “E-Commerce Directive” entatlse
safe harbour provisions for hosting providers. Asthis law, hosting provider will not be made
liable if it was unaware of the illegal activity orformation, however if the hosting provider
has knowledge about it then it must take appropssps to remove such content.

As provided under Article 12 of the “Electronic Cararce Directive”, any online service shall
not be held liable for any content posted by tipadty over its platform where it is serving as
a “mere conduit” for transmitting or temporarilysnhg the third-party content. This particular
condition is applicable only if it “does not initeathe transmission” of information, “does not
select the receiver of the transmission,” and “does select or modify the information

contained in the transmissioft.”

Conclusion

Doctrine of safe harbour has been a subject oludsgon at national as well as international
levels. What is needed to be done is that legisdateed to strike balance by making a law
which protects the intermediaries’ interest anck fspeech on one hand and also lay down
responsibility on intermediaries to such an extat safe harbour provisions may not be
misused. Judiciary is also playing its part in emguthat illegal acts under the garb of safe
harbour provisions should not become a reasonrektim the society, the most recent example
was seen when on 8®f June, 2023Karnataka High Courin “X Corp v. Union of India®
imposed a cost of Rs.50 lakh for not complying vititY’s orders and dismissed the petition
filed by Twitter Inc. against the blocking orderkieh were issued by MeitY, exercising power
under Section 69A of IT Act, 208 against the tweets commenting upon the massgpsote
that took place in India against the Farm Bifls.

28 Kavya Jha and Ananya Singh, “Traversing the CostofiSafe Harbour: Comparison of India and US (Rgrt
Tech Law Forum @ NALSAR022).

2% Supranote 24.

30 Electronic Commerce Directive, 2000, art.14.

st How other countries have dealt with intermediary iability?, available at
https://itif.org/publications/2021/02/22/how-othasuntries-have-dealt-intermediary-liability/, @assited on July
18t 2023).

$2WP No. 13710 of 2022.

33 The Information Technology Act, 2000 (Act 21 of02), s.69A.

34 Radhika Roy, “Karnataka High Court finds MeitY’s Bkieg Orders compatible with IT Act, Exemplary costs
for non compliance imposed on Twitteliternet Freedom Foundatioduly 1, 2023.
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The laws that may compromise right to privacy (likecing the first originator of fake news)
can be replaced with laws which strike a blow a tkevenues made by social media
intermediaries. Analogy can be drawn from a ret@ntproposed in Canada which provides
for revenue sharing between Goggle, Facebook awd petlet$®. There are various digital
news intermediaries who take news from news ouéletspublish it on their portal which in
turn generates revenue for them, now this law fslan effective revenue sharing between the
intermediaries and the news outlets. A law on sinlihes can be made in India, covering the
various social media intermediaries, that if theperate revenue from news published on their
platform then they will have to share the revenité e news outlet which was the source of
that news. This will make the intermediaries m@gponsible with regards to the authenticity
of any news published on their platforms. This Wwalve an effective control in the circulation
of fake news without compromising with the privaifythe individuals.

With the advancement in technology and evolutiodfficial Intelligence’, laws can be made
which employs this technology and Al in building apmechanism where the authenticity,
nature and objectives of a content targeting aetaegidience can be scrutinized prior to its
publication on the social media platforms. Thisl&it as a kind of filter before any illegal
content is out in the open. Laws should be madelwimpose the responsibility on users as
well, for instance, people spreading fake news @king hate speech over social media may be
inflicted with enhanced punishments and hefty pgegglThis may create deterrent effect in the
society and curb the hate and hoax generated ovel snedia platforms.

- | =
’E

35 Abhishek Chakraborty, “Canada proposes law on revehagng between Google, Facebook and news oatets
India's wait continues’india Today May 13, 2022.
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Abstract

The use of artificial intelligence (Al) in the ldgaystem has the capacity to improve efficiencpsistency, and
accessibility. There are, however, issues around il fairness in Al-led legal decision-making thase profound
ethical and legal issues. The research discussesvily biases in training data, algorithmic structused human
intervention affect the fairness of Al-based legydtems. It investigates issues such as discriopatutcomes,
non-transparency, and accountability in automatedision-making. Through case studies of Al usegallsettings,
such as predictive policing, sentencing suggestiand automated contract review, the study poimisaises where
bias has resulted in unfair legal outcomes. It adgamines regulatory protocols and ethical standdrdended to
reduce such bias while maintaining adherence te éegal principles such as due process and norridisitation.
The study also assesses the function of humanigheirs reducing Al bias, considering the efficadynterventions
like algorithmic auditing, explainability mandate®)d fairness-promoting design methods. It addeetise conflict
between the efficiency of Al-based systems andeibessity of judicial discretion, highlighting thigrsificance of
preserving ethical protection in automated legatidmn-making. Ultimately, this study is a conttilon to current
discussions of responsible Al design and legaksthiffering policy suggestions to ensure fairnasspuntability,
and trust in Al-powered legal systems. It emphadimeaeed for cross-disciplinary work among tecbgdts, legal
experts, and policymakers to develop Al framewdnks protect justice, equality, and fundamental tgyin the
changing context of legal automation.

Keywords:AI bias; legal ethics, fairness in Al algorithmic accountability; automated decision-making

Introduction

The swift convergence of Al in various fields, ramgfrom transportation to health and finance,
has revolutionized decision-making processes ditiezfcy of operationg.Nonetheless, this
dependency on Al raises new legal challenges, &dlyeaccountability and sanctions. Al
embodies attributes that relate to human inteligeand executes it via numerical systéms.
These can form, learn, predict, analyze, draw emmmhs, and even correct themselves. It is
implemented to solve an array of medicine predistjglanning, imagining pictures, voice
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recognition and learning a specific aspect. Al @yst apply a database for training to forecast
better results and help in the resolution of ofiveblems at high precision.

Al is all about algorithms and data. Decision-makoapability of Al is accurate only based on
how well it has been trained and by utilizing autieand unbiased datdJnethical and unfair
repercussions are built into critical decision-nmaiif the data employed to train is infused with
racial, gender, communal, or ethnic bias&hese will likely be more exacerbated, since most
Al systems will still be trained on bad data.

Human beings outsource a lot of our choices tolgdrithms. We consume services that, with
the use of Al algorithms, impact our choices. Rulduthorities and corporations also
increasingly depend upon algorithms to make lomgrighoices. For instance, they are relying
on Al algorithms to analyze and forecast crime. W@n mechanism in an algorithm is the
spread of recommendations and decisions basedtaradalysi$. Therefore, algorithms are
increasingly dictating our personal and colleciilexisions. The word algorithm has various
interpretations based on diverse viewpotfts.

This algorithm usually applies to a computer'semlbn of rules and instructions for responding
to a collection of data to solve an isSyalthough it might even have a broader applicagiach

as, for example, the instructions for baking a cake what we commonly call a cooking recipe.
In recent years, however, the name algorithm isllys@applied to Al algorithms. Atrtificial
intelligence algorithms are a category of technpltitat is capable of learning as well as
determining what would be the most suitable rutesalve an issue based on some data and a
target output? Furthermore, Al algorithms have significantly enbed their performance by
gaining mature cognitive abilities, including pgstien, reasoning, and decision-makiddgut

5 Mehedi, I. M., Hanif, M. S., Bilal, M., VellingiriM. T., & Palaniswamy, T. (2024). Remote sensing decision
support system applications in precision agriceft@hallenges and possibilitidsee Access

6 Mohanarajesh, K. (2024). Develop New Technique&fesuring Fairness in Artificial Intelligence aktl. Models
to Promote Ethical and Unbiased Decision-Making.

7 Donvir, A., & Sharma, G. (2025, January). Ethicghallenges and Frameworks in Al-Driven Software
Development and Testing. 8025 IEEE 15th Annual Computing and Communicatiamkéhop and Conference
(CCWC)(pp. 00569-00576). IEEE.

8 Zhao, J., & Goémez Farifias, B. (2023). Artificiaitélligence and sustainable decisidBstopean Business
Organization Law Reviev@4(1), 1-39.

9 Fernandez, M., Bellogin, A., & Cantador, |. (2024ay)1 Analysing the effect of recommendation aldworis on
the spread of misinformation. Proceedings of the 16th ACM Web Science Conferg@pcel 59-169).

10 Akter, S., Dwivedi, V. K., Sajib, S., Biswas, K., fi&tara, R. J., & Michael, K. (2022). Algorithmic biasmachine
learning-based marketing modelsurnal of Business Researd#4, 201-216.

11 Zhang, H., Ma, Y., Yuan, K., Khayatnezhad, M., &a@limi, N. (2024). Efficient design of energy migrial
management system: a promoted Remora optimizatimmitiim-based approacHeliyon 10(1).

12 Aldoseri, A., Al-Khalifa, K. N., & Hamouda, A. M2023). Re-thinking data strategy and integratiareftificial
intelligence: concepts, opportunities, and chakengpplied Scienced.3(12), 7082.

13Zhai, C., Wibowo, S., & Li, L. D. (2024). The eftsof over-reliance on Al dialogue systems on stisl€ognitive
abilities: a systematic revie®mart Learning Environmentsl(1), 28.
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very far from this picture of objectivity and neality, several studies have pointed out several
potential issues with the use of algorithms, masably the fact that they can be biastd.

Biases are systematic judgment and decision-makimgrs that happen in information
processing and interpretatiéhMost of these biases that are now being found linate
discriminative social biases, including racism,iseconomic class, and even sexi$rin fact,

Al has been most criticized for the amplificatiamdanfluence of discriminative social biases,
including gender bia¥.

Understanding Bias in Al-Driven Legal Systems

Al bias is systematic. Al system errors that resulbiased or unequal outcomésrhis may
involve problems like inaccurate predictions, esoesfalse negatives or decision-making that
disproportionately impact marginalized communiti€his is based on biased assumptions
made during its development and deployment, sudaisg Al data collection and preparation.

A simple illustration would be machine learningaithms employed in hiring and using Al.

An HR model can be modeled using biased historia thaat targets applicants from specified
schools or ones with specific merit. This tendgé@sult in hiring that fuels inequality and

diminishes diversity and talent, becoming a magiback in building a just and welcoming

workplace. And legal issues including discriminatiawsuits, as well. Algorithmic bias can be
created at any phase of an Al system'’s lifetim& gdeocurement, data labeling, model building,
Al research and deployment, resulting in an "utifalrsystem?®

Al and ML systems rely on the quality of trainingta?® Data in our world is sometimes thought
of as a source of truth, but it's not that simplew data is created, built and interpreted changes
over time, mirroring changes in the world. At timehkis data might not reflect certain
populations accurately, resulting in biased resAlt®ther times, datasets can be representative
but also exhibit historical bias and current biabas can be propagated into the Al systém.

14 varsha, P. S. (2023). How can we manage biaseatificial intelligence systems—A systematic litiene
review.International Journal of Information Management Bansights 3(1), 100165.

15 Cherry, K. (2024). How cognitive biases influenbe way you think and adtIRL: https://www. verywellmind.
com/what-is-a-cognitive-bias-2794963 (date of acc23sl2. 2024)

16 Stypinska, J. (2023). Al ageism: a critical roagnfiar studying age discrimination and exclusiortigitalized
societiesAl & society 38(2), 665-677.

17 O’Connor, S., & Liu, H. (2024). Gender bias perpgitn and mitigation in Al technologies: challengesd
opportunitiesAl & SOCIETY 39(4), 2045-2057.

18 Ferrara, E. (2024). The butterfly effect in adidil intelligence systems: Implications for Al biand
fairnessMachine Learning with Application45, 100525.

19 Narula, S., Afaq, A., Nagar, S., & Chaudhary, M0Z8). Transformative Potential and Ethical Challengé
Generative Al in E-Commerce: Data Bias, Algorithm BitnResponsible Implementations of Generative Al for
Multidisciplinary Use(pp. 317-336). IGI Global.

20Zha, D., Bhat, Z. P, Lai, K. H., Yang, F., Jiadg,Zhong, S., & Hu, X. (2025). Data-centric aciil intelligence:
A survey. ACM Computing Surveys, 57(5), 1-42.

21 Oguntibeju, O. 0. (2024). Mitigating artificialtilligence bias in financial systems: A comparatwalysis of
debiasing techniquedsian Journal of Research in Computer Scied@¢l?2), 165-178.
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Humans could shape Al systems in many ways, likeosimg which data sets to include or
exclude, deciding how to label the data, decidingraining, and controlling feedback loof3s.

Comprehending bias in Al involves knowledge of aeemg definitions of the term bias set
within the context of Al development and deployn@rn the absence of context, the word
bias can be used to describe an uneven preferemca froup or an individual due to
preconceived attitudes or notions. The use of tledsy explicit and implicit separates
intentional from unintentional bias, respectively.

Cognitive bias can be defined as systematic degaftom objective judgmenit. Intuitive
reasoning based on heuristics, or mental shortimutseduce information processing and
decision-making, is susceptible to cognitive biag diagnostic error¥.Cognitive biases built
into model construction can reinforce existing Heahequities® Social bias may also arise
from the absence of diversity in data sets uséghio a model or assumptions during the model
construction process, enhancing inherent sociatattdral bias’

Psychology has a long history of research in cognhiases and has made vast strides in the
examination of how biases affect human judgmentsdetision-making® It has even been
suggested that psychology's most valuable contoibbiid society is the discovery of effective
debiasing interventior®.Thus, the input from cognitive psychology may s aignificant to

the research of how to eliminate biases that affebly way of human interferené@There is

a lot of research that has established that huimaking is subject to a skewed perception of
reality. Illusions are cognitive biases which ldadividuals to mistakenly interpret visual
information3!

22Zha, D., Bhat, Z. P, Lai, K. H., Yang, F., Jiadg,Zhong, S., & Hu, X. (2025). Data-centric adiil intelligence:
A survey. ACM Computing Survey§7(5), 1-42.

23Brauner, P., Hick, A., Philipsen, R., & Ziefle, N2023). What does the public think about artifidraélligence?—
A criticality map to understand bias in the pulg@rception of AlFrontiers in Computer Sciencg, 1113903.

24 Bedeley, R. T., Hao, H., & Ghoshal, T. (2025). CagaitBiases in Online Opinion Platforms: A Review and
Mapping.SAGE Openl5(1), 21582440251315564.

25 Mangus, C. W., & Mahajan, P. (2022). Decision mgkinealthy heuristics and betraying biasestical Care
Clinics, 38(1), 37-49.

26 purushothaman, M. B., Jessica, P., & Rotimi, F2B2%). Analysis of Cognitive Biases in Constructioraltte
and Safety in New ZealanBuildings 15(7), 1033.

27 Alvarez, J. M., Colmenarejo, A. B., Elobaid, A. bBsizzi, S., Fahimi, M., Ferrara, A, ... & Ruggies. (2024).
Policy advice and best practices on bias and fesrireAl. Ethics and Information Technolog®6(2), 31.

28 Schirrmeister, E., Gohring, A. L., & Warnke, POZD). Psychological biases and heuristics in thaesa of
foresight and scenario procesdestures & Foresight Sciencg(2), e31.

29 Lewis Jr, N. A. (2023). Cultivating equal mindsaws and policies as (de) biasing social intervestiannual
Review of Law and Social Scient(1), 37-52.

30 Goyal, A., & Bengio, Y. (2022). Inductive biases fteep learning of higher-level cognitidProceedings of the
Royal Society M782266), 20210068.

31 Todorovi, D. (2020). What are visual illusion$?erception49(11), 1128-1199.
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As described earlier, cognitive biases are congisted predictable errors that happen to all of
us when we process and interpret informatfoAdditionally, there is a consensus in the
literature that cognitive biases reflect adaptivecpsses which are typically referred to as
heuristics. Heuristics are mental shortcuts thabinindividuals to take speedy and effortless
judgments and decisions in situations of uncenaiand they generally lead to efficiency,
adaptive, and requirédBut when circumstances become different, indivisingight continue
applying the same shortcut, and under such ciramss, the outcome may be maladaptive,
flawed, and troublesome. In such instances, theyederred to as biases. That is, heuristics and
biases are the two faces of the same coin. Hargistie adaptive strategies for handling
uncertain situations, but they at times lead tgdsathat is, systematic errors that arise in most
individuals under specific conditior.

The Impacts of Human Cognitive Biases on Al

One of the most significant potential sources afhin Al systems is biases or imbalances in
the data that the algorithms are trained®oAl algorithms learn from patterns and make
predictions of historical data. High-quality dagdssto feed into the algorithms are hard to come
by, especially when they relate to clinical d&@herefore, if a data set is imbalanced or biased,
the Al systems trained on that data will learn ewnen replicate the biases. In medicine, the data
to train the algorithms typically is the resulgppévious human choices, such as medical choices
about what type of patient needs a specific testhat type of patient would be better served
by a specific treatment. If the history of the dems made in the past is revealed to have
extended systematic flaws like, for example, mesifecation of a particular pathology when
some characteristics are present, then the Al mytiat is trained in this history will simply
learn this prejudice. Consequently, this systemfitiw might be exemplified by repeated
misclassification of a particular pattern of cob@xels in an image. But this bias would bring
catastrophic effects if this type of model flawismderstood, and the Al system is implemented
in decision-making in high-risk situations. One tife very strong arguments for the
implementation of cognitive biases in humans ig ttezluction of effort and speed.

Human beings require biases since they lack seffictomputation power to deal with all the
information they possess regarding their wdéfldNaturally, human beings limited
computational capacity is absent from computerst Bpart from considerations on
evolutionary pressure concerning intelligence fdiomamentioned at the beginning of the

32 Saposnik, G., Redelmeier, D., Ruff, C. C., & TobRrN. (2016). Cognitive biases associated with natdic
decisions: a systematic revieBMC medical informatics and decision makit§, 1-14.

33 Raue, M., & Scholl, S. G. (2018). The use of heigss in decision making under risk and
uncertaintyPsychological perspectives on risk and risk anaty§heory, models, and applicatioi$3-179.

% Raue, M., & Scholl, S. G. (2018). The use of heigss in decision making under risk and
uncertaintyPsychological perspectives on risk and risk anaty§heory, models, and applicatioi$3-179.

35 Ferrara, E. (2023). Fairness and bias in artificilligence: A brief survey of sources, impaasd mitigation
strategiesSci, 6(1), 3.

36 Ahmed, Z., Mohamed, K., Zeeshan, S., & Dong, X2@®. Artificial intelligence with multi-functionainachine
learning platform development for better healthcard precision medicin®atabase202(Q baaa010.

37 Soprano, M., Roitero, K., La Barbera, D., Ceolin, pjna, D., Demartini, G., & Mizzaro, S. (2024). @iiye
biases in fact-checking and their countermeasaresview.Information Processing & Manageme6t(3), 103672.
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chapter and considerations regarding ‘Green Al',anigg resource efficiency and less
computational requirements in machine learningesyst® Besides effort reduction and higher
accuracy, other benefits of human cognitive biasegpsychology are transparency and
accessibility.

Biased human judgment is transparent, it doese®d extensive training, and even laymen can
make good decisions, for which normally expertsregeded, if there is a good heuristic, for
instance, in the form of a fast-and-frugal tree,owhis a small decision tree for binary
classification problems. This benefit can be adhjtethe area of machine learning since
algorithms will gain from the receipt of sparseiting, particularly in case of small training
data sets.

The Concept of Fairness in Al Decision-Making

Fairness in general means to act equally and faimgartially, and without discrimination.
Fairness in Al means making sure that the systetria ¢hat manner — fairf?. That is, because
Al and ML handle a lot of data, fairness means hiagdhis data responsibly and making
decisions that do not have unjustified negativeaiot® on any specific individual or group. Al
fairness is all about designing, developing, analaiéng Al models that do not discriminate,
or benefit individuals and groups based on factach as race, gender, or economic st&tus.

In addition to the legal implications of unfair Agirness in Al is also necessary if we wish to
have the mass acceptance and adoption of Al systérhss is because we want to be assured
that Al can make the correct and fair decisionsti@adarly if we intend to introduce Al into
business and more complicated operations.

Legal Frameworks and Regulatory Challenges

The regulatory and legal systems have an impomalet to play in entheansparency and
effective accountability in information systems ttiemploy Artificial Intelligence? Privacy
legislation improves equitable processing by guseing that companies communicate to the
public details of their use of data and by enablisers to contribute and have a say in how their
personal data is being utilizétThis legislation also encourages accountabilityabse the
GDPR provides a subject right to pursue an actigairst an organization for an illegal

38 Bolén-Canedo, V., Moran-Fernandez, L., Cancela, BAdaso-Betanzos, A. (2024). A review of green actii

intelligence: Towards a more sustainable futileurocomputing128096.

39 pfeiffer, J., Gutschow, J., Haas, C., MdsleinMaspfuhl, O., Borgers, F., & Alpsancar, S. (202dyorithmic
fairness in Al: an interdisciplinary vielgusiness & Information Systems EngineerBfgf2), 209-222.

40 pulivarthy, P., & Whig, P. (2025). Bias and FagmeAddressing Discrimination in Al Systems.Bthical
Dimensions of Al Developmeffp. 103-126). IGI Global.

41 Kelly, S., Kaye, S. A., & Oviedo-Trespalacios, (@023). What factors contribute to the acceptarfcartdicial

intelligence? A systematic revielelematics and Informaticg7, 101925.

42 Diaz-Rodriguez, N., Del Ser, J., Coeckelbergh, M.Pdado, M. L., Herrera-Viedma, E., & Herrera, 2033).
Connecting the dots in trustworthy Artificial Intgénce: From Al principles, ethics, and key requieats to
responsible Al systems and regulatimformation Fusion99, 101896.

43 McGraw, D., & Mandl, K. D. (2021). Privacy protamts to encourage use of health-relevant digitéh dia a
learning health systerhlPJ digital medicing4(1), 2.
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automated decision. Similarly, accountability isieled by anti-discrimination legislations that
also prohibit the creation of Al systems with disgnatory outcomes to civil societies while
simultaneously providing individuals with avenuestie for discriminatioff. There have been
controversies, debates, issues and more contresewdi the practical application of this right
as to how much, and in what way, it can be enfar€hdre is still some restriction in the existing
data protection legislation in relation to coverage enforcement of Al systems.

In the case against Clearview*AlAmerican facial recognition startup was charggdhe
American Civil Liberties Union (ACLU) with violatig Illinois' Biometric Information Privacy
Act (BIPA). The company harvested billions of pteofoom Fb and other web sites in a bid to
build a facial recognition database, which theypgpea against the will of the customers. This
case raises relevant questions about the exptmtafiAl systems that rely on individual data.

Those issues and voids are doubtlessly best sdiyesbme gradual tinkering with data
protection law and some additional Al governancpregches. This would possibly involve
widening the definition of 'personal data' to aauoior inferred/inferenced data, introducing
privacy impact assessment and algorithmic audhigi-risk Al, and requiring full model
reporting to make way for breadth.

Ethical Considerations in Al-Driven Legal Systems

Of the problems enumerated below, some are abeutature and design of Al itself, and some
are about implementation and use of Al problemsugi frequently the nature of Al design
allows for or generates implementation and use lpnaf). Some of the problems will be
boundary-spanning (i.e., they will occur in onermre areas/applications of use). These issues
mainly relate to all technology (i.e., data pro@uiprivacy), some of which are linked to each
other (i.e., fairness, transparency, accountahilisnd perhaps might not be in existence
individually. There is no need, however, to dowgpid's ability to augment, and/or generate,
harmful implications related to the generation andse of these problems.

The opaqueness of algorithms is one of the higfitprtopics that squarely fall under the
purview of legal debate on At.As the mass adoption of Al is increasingly comindight in
areas classified as high-risk, pressure mountt@ldp and regulate Al for responsibility,
equity, and transparen¢y The deployment of Al weapons outside of human control; Al
vulnerability to ctargetingyssues; the targeting of surveillance or cyber security through Al for
national security providing a new way in for attack based on 'data diet vulnerability'; the
deployment of network intervention techniques byangeof foreigniocated Al; an even more

44 Cheong, B. C. (2024¥ransparency and Accountability in Al Systems: Qadeding Wellbeing in the Age of
Algorithmic Decision-Making. Frontiers in Human Damics, 6, 1421273

45 European Data Protection Board, The French SA fiHearview Al EUR 20 million, October 20, 2022 (aczs$
via: https://www.edpb.europa.eu/news/national-n2@22/french-sa-fines-clearview-ai-eur-20-million) en

46 Al-Dulaimi, A. O. M., & Mohammed, M. A. A. W. (2®). Legal responsibility for errors caused by aniti
intelligence (Al) in the public sectdnternational Journal of Law and Management

47 Lim, D. (2025). Determinants of Socially Responsifll GovernanceDuke Law & Technology Revie@6(1),
183-232.
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pervasive and advanced variant of existing higlelléargeting of political content through
social media. They are critical problems becausy thut critical infrastructures at risk of
damage with devastating impacts on society and hub®ings, posing to destroy human
security, as well as resource access.

Security threats in cyberspace are also seriogathibecause they are usually stealthy and
made visible too lat®.Unfairness, discrimination, and bias appear titevative and significant
regarding the problems posed by the applicatiautdmated and algorithmic decision-making
systems (e.g. to render a decision in employmeatitin criminal justice, and insurance).

Some rights for individuals are offered by Europ&lon data protection law for challenging
and requiring a review of automated decision-makiitty significant effect on the rights or
legitimate interests of an individual (GDPR 201®p7Data subjects are also free, at any
moment, to object, on grounds pertaining to thee cafsthe individual, to personal data
processing concerning the individual with respecthie individual for reasons performed in
public interest or in legitimate intere8tin addition, pursuant to Article 22(3) GDPR anbest
provisions that are applicable to data controlletsere the processing of personal data leads to
decisions that are taken solely on the basis @maated processing, data controllers shall take
adequate measures to give due consideration ttaasdhject's rights, interests, and legitimate
rights, at least to access human intervention byctintroller, to express views and to be able
to challenge the decision. There is disagreemetd ahether Al and/or robotics systems "fit
into existing legal categories or whether a newegatty must be created based on these specific
features and implications." (European ParliamersoReion 16 February 2017).

It is not just a matter of law; it is politically controversial. The High-Level Expert Group on
Artificial Intelligence (Al HLEG) has appealed tpdlicymakers not to grant a legal personality
to Al systems or robot&"arguing that it is "inherently inconsistent wittetprinciple of human
agency, accountability and responsibility” and gsthe "moral hazard." Intellectual property
rights are covered in the Universal DeclarationrHofiman Rights (UDHR, Article 27), the
International Covenant on Economic, Social and WaltRights (ICESCR, Article 15), the
International Covenant on Civil and Political Righ{ICCPR, Article 19) and Vienna
Declaration and Programme of Action (VDPA) 1993ellectual property rights have a "human
rights character" and "have increasingly been ctuédized in a range of policy areas" World
Intellectual Property Organization (WIPO).

48 Aslan, O., Aktg, S. S., Ozkan-Okay, M., Yilmaz, A. A., & Akin, E2023). A comprehensive review of cyber
security vulnerabilities, threats, attacks, andigohs.Electronics 12(6), 1333.

49 \ogiatzoglou, P., & Valcke, P. (2022). Two decadéérticle 8 CFR: A critical exploration of the fuathental
right to personal data protection in EU lawRasearch handbook on EU data protection (pp. 11-49). Edward
Elgar Publishing.

50 European Parliament, Artificial Intelligence ante portas:
Legal & ethical reflections (https://www.europatrepa.eu/at-your-service/files/be-heard/religiong-aon-
confessional-dialogue/events/en-20190319-artificitdlligence-ante-portas.pdf)
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The IBA Global Employment Institute report (201 ddeesses the workplace implications of
Al and robotics* Some of the consequences include: adjustmenkettypes of employment
they will need in the future; erosion of free hours; shifting in employment relations; new patterns
of work and new employment forms; laying off of employees; inequities in the "new"
employment setting; potential inclusion of individuals in the "new" employment setting without
the critical training; employment relations (and the how it could affect union activity and
collective bargaining aspects and range of chatigé€ould hindeemployee representatives);
workplace health and safety effects; effects on working time; effects on pay (wage effects and
pensions); and social security effects. Both data protection enforcing authorities and academics
are of the opinion that Al poses significant privaand data protection rights risks (among
others)?

These risks are monitoring and informed consent; and violation of data protection rights of
individuals, such as the right to receive their gensonal data, the right to halt any processing
taking place that has the potential to cause damadistress, and the right not to be subjected
to a decision based on purely automated processipplication and deployment of Al
technologies can cause damage to human life and property; consider some examples - maiming
pedestrians when the steering component of an amons vehicle is faulty, crash and
destruction caused by a half or part-autonomousgrand incorrect treatment diagnosis
through a defective Al program software report. ghlighted in the Assessment List for
Trustworthy Al (ALTAI), accountability requires théhere are means to hold responsible the
development, deployment and/or usage of Al sysierasnanner that can be susceptible to risk
management, discovering and addressing risk inrmerahat is transparent and explainable to
third party audits. The accountability philosophighin the context of Al requires the (i) action-
guiding function (through action-guiding beliefs dardecision-making) and (ii) action-
explaining function (through situating actions ibraader context or classification under moral
values).

International human rights conventions impose @lbians on States Parties to comply with and
uphold: States must avoid interfering with righteldake positive action to bring them into
operation. None of them now specifically mentiorifiaral intelligence/Al or machine
learning’, but their general wording would embrauest of the issues and challenges outlined
above.

Mitigating Bias and Enhancing Fairness in Al LegalSystems

Relative to the problem of a lack of transparencylgorithms, it might be addressed by (i)
awareness raising: education, watchdogs and wdbiktieers; (ii) accountability on the
algorithms used by public actors; and (iii) regulation and legal liability; and (iv) global

51 Lubinga, S. N., Maramura, T. C., & Masiya, T. (2D2&doption of Fourth Industrial Revolution: chaltgs in
South African higher education institutions.

52yanamala, A. K. Y., & Suryadevara, S. (2023). Adees in Data Protection and Atrtificial Intelligend@eends and
Challengeslinternational Journal of Advanced Engineering Tedbgies and Innovationd(01), 294-319.
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coordination of algorithmic governance. Some maguecsgic solutions advanced to provide
algorithmic transparency include algorithmic impassessments.

Regarding cybersecurity vulnerabilities, numeroaisous methods and tools exist or are in the
process of being proposed for solving this probiéFor instance, having sound protection and
recovery procedures, including vulnerability awasnwithin the design procedure, involving

human analysts in decisions, using risk managerpergrams, and applying patches to

software.

On contestability, the idea of defining originahtestability has been advanced to better protect
the rights of decisions by solely automated prdogs®s a condition precedent to each stage
of an artificial intelligence system's lifecycle.

Regarding the topic of whether Atrtificial Intelligee should have legal personality, the model
of keeping human accountability for Al and its babaas a tool could be the most preferred,
and this would mean the responsibility would failtbhe developers, users, or owners of Al, not
on the Al. When we use Al producing value, we stdréat it like any physical product, where
manufacturers and operators are responsible foddngage and harm caused by itf Al
systems became completely autonomous (imaginesd@nm@utonomous shipping businesses),
it may be appropriate for the system to be clasdifis a corporate entity to define its legal
responsibilities as an Al busin€$l could then have limited rights and responsipilike the
concept of corporate personhood but primarily eglab the enforcement of contrattdhe
positive aspect to the model of legal personhoaddcbe for Al to be recognized as an agent
of its owner, creating a clear pathway of legapoesibility back to a humat.

Policy Recommendations for Ethical Al Governance

Regulatory frameworks and guidelines need to beldeed and implemented to promote the
ethical and responsible application of Al in legielcision-making. These guidelines should
respond to the ethical issues raised above and prakécal suggestions for the application of
Al in the judiciary.

53 Stankovich, M. I. R. I. A. M., Behrens, E. R. I. C, & Burchell, J. U. L. I. A. (2023). Toward Meagjful
Transparency and Accountability of Al AlgorithmsRublic Service DelivenDAI Shaping a more livable world
1-33.

5 Mazhar, T., Irfan, H. M., Khan, S., Hagq, I., Ulldh Igbal, M., & Hamam, H. (2023). Analysis oflmr security
attacks and its solutions for the smart grid usmaghine learning and blockchain methdelgture Internet15(2),
83.

55 Schutte, B., Majewski, L., & Havu, K. (2021). Daneadiability for harm caused by Atrtificial Intelkmce—EU
law in flux. Helsinki Legal Studies Research Pagén).

56 Copp, C. J., Cabell, J. J., & Kemmelmeier, M. (202%nty of blame to go around: Attributions of respibility
in a fatal autonomous vehicle accidedbtrrent Psychology42(8), 6752-6767.

57 Lovell, J. (2023). Legal Aspects of Artificial kitigence Personhood: Exploring the Possibilitysoénting Legal
Personhood to Advanced Ai Systems and the Impticatifor Liability, Rights and ResponsibilitidRights and
Responsibilities.(May 10, 2023)

58 Avila Negri, S. M. (2021). Robot as legal personedionic personhood in robotics and artificial
intelligence Frontiers in Robotics and A8, 789327.
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Stakeholder collaboration, such as legal pracetisn Al professionals, ethicists, and
policymakers, is important in developing comprelanand effective guidelines. Professional
associations, legal bodies, and governments cangmgtant in setting and implementing these
guidelines.

Ethical implications and compliance with guidelineshe areas of explainability, avoidance of
bias, data security and privacy, responsibilitydl gmoper utilization of Al are essential in
making the utilization of Al in legal decision-maki responsible and efficient. Through
emphasis on transparency, equity, and safeguapingpnal information, legal experts and
developers can harness the potential of Al teclgiesowvhile sustaining ethical positions in the
legal profession. It is with a careful and respblesmindset that Al can enhance the judicial
process, enhancing efficiency, accuracy, and aitxktysof justice.

There is a necessity to continue the interdisciplinendencies and to refine the above models
in accordance with the new technologies and seanalonments. Above all, present and future
attempts to make Al ‘responsible’ need to deal thithessence of power relations between Al
creators and Al users. At the central level, thidudes involving the target Al victims who are
vulnerable and at greatest risk of Al harm in Avgmance and regulation. Therefore, it is also
essential to maintain participatory methods ingbkcymaking of Al independently and to their
agenda to democratize Al responsibility.

Institutional governance mechanisms also improwewaatability in all Al systems. This also
includes controllable supra-organizational Al regaty bodies coming under the technical
category and equipped with the investigative powergxamine Al systems and enforce
compliance with the transparency provisions. Eghlrilg Al ombudsperson and public
advocate may enable the concerned communitiedrtg thre issues and seek remedies for Al-
inflicted cruelties. Other reforms which are antatied to motivate more ethical behavior from
within Al firms are whistleblower protections anthieal Al oaths.

Conclusion

There are apparent advantages to incorporating Me legal decision-making process, such
as a faster turnaround time for decisions, morexrehensive analysis of pertinent legal factors,
and more access to justice. However, it is necgegesarecognize the ethical implications

attached to the implementation of Al within theigidl process. The proper and effective
application of Al in the legal arena requires thagio examination of concerns regarding
explainability, bias, data privacy, and security.

For the sake of explainability and transparencysydtems must offer understandable results,
so legal experts and the public can comprehendissess the rationale for Al-made decisions.
To reduce bias and ensure fairness, there is afoeggorous curation of training data, frequent
auditing of Al systems, and cross-disciplinary abbration to question biases and ensure
fairness.
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Although Al is currently the topic of conversatioh,is believed that with the addition of
robotics and IoT, all new developments in techn@segincluding Al, will turn the discussed
fresh set of unique problems into laws and societdlies that will require new robust
discussions. This article suggests a systematieweand analysis of ethical concerns and issues
related to Al and ethical standards and princigdablished by a variety of organizations,
frameworks and methodologies for addressing etligsales of Al or implementing the ethical
principles of Al, and their degree of ethicality fmorality in Al). In addition, a few concerns
in the practice of Al ethics are presented and ssigons for future research.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 13, Issue |, January 2025
Page 84 www.journaloflegalstudies.co.in

The Right to Be Forgotten:
Balancing Privacy and Free Speech
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Abstract

This research explores the complex relationshipvben the right to be forgotten and freedom of speewh
expression in India, especially in light of the ithgjrevolution that has reshaped data storage amsemination.
Rooted in the landmark European Google Spain v. AERse, the right to be forgotten allows individuéds
request removal of personal data that is no lomgéevant or causes harm. In India, privacy (Arti@g) and free
speech (Article 19(1)(a)) are both constitutiongliptected, creating legal tensions without a cleararchy. The
study traces privacy's evolution through key judgtmdike Kharak Singh and Justice K.S. Puttaswamy, an
assesses the Digital Personal Data Protection 2683, which introduces a right to erasure undertidecl2.
However, exceptions for public interest and legdiatucreate friction with free speech. By analyziages like
Jorawer Singh Mundy and Sri Vasunathan, the resehighlights challenges such as global jurisdictitechnical
enforcement, and misuse risks. It suggests sokitike de-indexing and clearer regulatory guideingltimately,
while the DPDP Act advances privacy rights, the aesle argues that a nuanced, case-by-case judigipkr@ach
is essential to balance privacy with democraticdi@as in India’s digital age.

Keywords:Right to be forgotten, Digital privacy, Freedomspeech, Data protection, Constitutional balancing

Introduction

The inception of internet sometime during the Igbart of the 20th century, the world
witnessed the arrival of a technology that woulgact their lives on an unprecedented scale.
Today, we live in a society whose engines are éghity the pistons of social media. Today,
the sheer volume of an individual's presence iningial world is used to assess their
foundation in the real life. The technology leadsefflow of information’s in the internet.
Individuals were suffering from outdated and irvet information still existing on the
internet. The easy accessibility of such informatmaused severe damage to a person’s
reputation and right to privacy. There comes th@drtance of the concept ‘right to be
forgotten.’ The right to be forgotten in a nutshslk tool to remove the personal data present
on the internet. It allows for individuals to coritand determine the extent of the information
about them that is communicated to others andablailfor the public’s perusal.

When we speak about right to be forgotten it iseseary to address the European union’s
‘General Data Protection Resolution (GDPR)." EU heglicitly included a right to be
forgotten within its ambit, which is a clear appaband effect othe Google Spain v. AEPD
judgement of the ECJ. Mario Costejas raised a campto the Spanish Data Protection
Agency (“AEPD”) regarding an article published ia Manguardia, a newspaper, relating to

1 Assistant Professor, School of Law, Vistas, Chenrmay4research003@gmail.com
2 Assistant Professor, School of Law, Vistas, Chenrsaiyanasanayms@gmail.com
3 Case C-131/12, Google Spain v AEPD, 2014, ECLI:EWOTC42317.
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an attachment proceeding in a real-estate aucgamst him and recovery of social-security
debts. Costejas requested that the newspaper estheve and alter the pages or that Google
Spain alter the pages to conceal the personalmatarch results.

The AEPD refused to the former request but agreethe later. Google objected to the
decision and the case landed up in the Europeart Gbdustice the Court held that the right
to be forgotten could be found within the Directiyén particular, Article 12(b) and Article
14(a) which provides for data controllers to rgctdrase and block data which did not comply
with the Directive. The Court also held that GoogHtisfied the requirements of a ‘data
controller’ as the search results are not automatig Google delivers the information and
sculpts the results. Thus, it is not just a memdad with information passing through, rather
the algorithm and data have a much deeper levat@faction. The Court also recognized that
when search engines processed personal datagtitetai privacy is attracted since several
aspects of a person’s private life can be reveaidtd a simple name search, without search
engines having to piece together the data.

Based on the judgement, several countries havenbegenact legislations with reference to
the right to be forgotten to follow suit of the Bpean Union and better protect the rights of
their citizens. India, too, is one of these jurtsidins attempting to incorporate this right. The
discussion around this right was sparked followdnugtice Kaul's opinion in the landmark
Puttuswamy judgemehton privacy and the report of the Sri Krishna Cott@ei which
recommended the incorporation of statutory prowsiegarding this right within the Draft
Data Protection Act 2028and was reproduced similarly in the Act introdiige Lok Sabha

in 2019.

In the Indian context, the Right to be forgotteighlights a significant conflict between two
fundamental rights: freedom of speech and the righprivacy. The Right to be forgotten
refers to an individual's ability to request themmval of personal information from the
internet, particularly when it is no longer relevvan causes undue harm. While this right aims
to protect privacy, it often clashes with freedofspeech, as it may involve restricting access
to information that others have a right to expmsknow. This analysis explores the nature of
these rights in India, their points of conflict,danow Indian courts address this tension in the
absence of specific legislation. However, as wdldiscussed in the subsequent sections of
this paper, the incorporation of such a right Wwél contentious due to Indian jurisprudence on
balancing of rights.

Constituent Assembly Analysis

The first attempt to protect the privacy of an indual against unreasonable state interference
was in the Constituent Assembly when Mr. Kazi Sig@dimuddin moved an amendment to
protect individuals from unreasonable search-amliges, on the lines of the American and
Irish Constitution. Notably, although Dr B. R. Ands&r pointed out that this clause is present

4 Justice KS Puttuswamy (Retd.) v Union of India, (2010 SCC 1.
5The Personal Data Protection Act, 2018, § 27.



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 13, Issue |, January 2025
Page 86 www.journaloflegalstudies.co.in
in the Criminal Procedure Code, he accepted thendment, calling it a ‘useful proposition’
which must be ‘beyond the reach of the legislattitdowever, the right to privacy did not
find a definite and explicit place in the Consiibat

The Constituent Assembly Debate on Article 13 (esponding to Article 19 of the present
Constitution) was held on Wednesday, 1st Decenit®48 which provides several freedoms
including freedom of speech and expression toerisz The opinions of different members of
constituent assembly are relevant here to mengbn. Damodar Swarup Seth argued that:
“Article 13, as at present worded, appears to hasen c