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The Role of, “The Protection of Human Right Act, 193" in the
Protections of Human Rights in India

Dr. Jay Prakash Yadav*

Introduction

When the General Assembly adopted and proclaimedUhiversal Declaration of Human

Rights, the Indian Constitution was in the procefsmaking in the Constituent Assembly.

Viewed from the Indian Standpoint, human rights éhdbeen synthesized, as it were, into an
integrated fabric by the preambular promise andouarConstitutional clause of the National
Charter of 1950. In other words, the tryst to mtiesIndia’s Constitution a viable instrument of
the Indian People’s salvation, and to secure akkges basic human rights, is implicit from the
preambular promise, fundamental rights, and divectirinciples of state policy, fundamental
duties and various other provisions of the Constitu Most of the human rights and

fundamental freedoms declared in the Universal &atbn of Human Rights and the two

Convents are the building blocks of the Rightshia indian Constitutiof.

In spite aforesaid text, in the year of 1993 thes&oment of India has been passed the, ‘The
Protection of Human Rights Act, 1993, to fulfilhé International and National obligation. It
might be that India is the Signatory of The UDHRniversal Declaration of Human Rights,
1948), and to satisfy the demand of the native lge@ghich was vigorously raised by the
common men of India. Police atrocity has been ecihgnby the leap and bound because they
were not concern with Human Rights. At the same tithey were not accountable to anyone for
their act. What baffled me as a law student thasedecades has been passed after the enactment
of the aforesaid Act, what the change brought leyAbt in the protection of Human Rights in
India? It is the matter of my concern to write thagper.

In India, Human rights problems have multiple disiens; it included disappearances, poor
prison conditions that were frequently life threg, arbitrary arrest and detention, and lengthy
pretrial detention. The judiciary was overburderauag court backlogs led to lengthy delays or
the denial of justice. Authorities continued toringe on citizens’ privacy rights.

The law in some States restricted religious conerrand there were reports of arrests,
but no reports of convictions under these lawsr&@gere some limits on freedom of movement.
Rape, domestic violence, dowry-related deaths, hokiings, sexual harassment, and
discrimination against women remained serious okl Child abuse, child marriage, and child
prostitution were problems. Trafficking in persaarsd caste-based discrimination and violence

* Principal/Dean, Jagran School of Law, Deharadun, Uttarakhand.
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continued, as did discrimination against indigenpessons. Discrimination against persons with
HIV and discrimination and violence based on gendentity continued. Forced labor and
bonded labor were widespread. Child labor, inclgdiorced and bonded child labor, also was a
serious problen.

Widespread impunity at all levels of government aemd a serious problem.
Investigations into individual cases and legal phnient for perpetrators occurred, but in many
cases a lack of accountability due to weak law reefment, a lack of trained police, and an
overburdened court system created an atmosphargahity. Separatist insurgents and terrorists
in Jammu and Kashmir, the Northeastern States,tlamd\axalite belt committed numerous
serious abuses, including killing armed forces qamgl, police, government officials, and
civilians. Insurgents were responsible for numemages of beheading, kidnapping, torture, rape,
and extortior?.

Composition of Human Right Commission

Human Rights Commission can be defined most syitabl Human Rights Commissions deal
with the protection of citizens against discrimioatas well as with the protection of other
human rights. They are generally designed to hedrimvestigate individual charges of human
right violations or discriminatory acts committedviolation of existing law. Most human rights
Commissions are collegial bodies comprised of membo, in most cases, are selected by the
Executive. In many cases the Commissions enjoytstgtindependence and are responsible for
reporting on a basis to the legislative bédy.

At a UN sponsored meeting in Paris in 1991 a dmdaglet of principles on the status of
national human rights institutions was developedctviare known as the Paris Principles. These
principles provides that a National Institution mbave a broad mandate; pluralism; including
representatives composition; wide accessibilitieaiveness; independence; sufficient resources;
and adequate powers of investigation.

The mandate of the Paris Meeting has been follobgdthe India Parliament to
constitute, The Protection of Human Right Act, 1988cording to section- 3 of the Act, the
National Human Rights commission shall consistivé inembers out of these three should be
from judiciary and two “from amongst persons havikmpwledge of, or practical experience in
matters relating to human rights.” So far selectbohairperson and members of the commission
is made only on the recommendations of a commdatesisting of the Prime Ministers, Home
Ministers, Speaker and leader of the oppositiothenhouse of the people and deputy chairman
and leader of opposition in the council of States.

Under Section-21 of Act provision has been giventfe composition of State Human Rights
Commission which is similar to the National Humaiglits Commission. There are multiple
objections to the existing arrangements. Firstig legislation limits the selection to a narrow
horizon of person who, just belonging to the jualigineeds not reflect any particular expertise in
or commitment to human rights. It restricts the omesion from getting the plurality of
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perspectives, vocation and diverse experience fitmmcivil society. Secondly, the committee
recommending selection consists solely of politisiaThirdly, the process of selection is not
transparent. Fourthly, the process of selectiorealsvis not a selection, perhaps it is a
nomination. Composition of the commission is gelyedecided through noting in secret files or
during closed door meetings between the politicamts their favorite bureaucrats. Conditions are
more and less similar in the composition of thae&SHuman Rights commission. Perhaps in such
circumstance, how is it possible to protect andgmnee the Human rights of the Human in this
country? There is an ample illustration to revehig the intention of the Government is not fair
for the protection of the Human Rights in India.

Functions of Human Rights Commission

National Human Rights has several functions whighexpressly in the Section 12 of the Act.
Some of this are-

To inquire, suo motp or on a petition presented by victims or persontleeir behalf, into
complaints of;

1.
2.
3

4,

No

9.

10.

11.

Violation of Human Rights or abetment thereof, or

Negligence or dereliction of duties in the protectof such violation, by public servants;
Intervene in any proceeding involving any allegagiocof violation of Human Rights
pending before courts, with the approval of sualrisp

Visit, any jails or other institutions under thentml of State Government, where are
detained or lodged for purpose of treatment, refdion or protection, to study the living
conditioned of the inmates and make recommendations

Study treaties and other international instrumeats Human Rights and make
recommendations for their effective implementation;

Undertake and promote research in the field of HuRghts;

Spread Human Rights literacy among various sectiérseciety and promote awareness
of the safeguards available for the protectionhafsé rights through publications, the
media, seminars and other available means;

Review the safeguards provided by or under the CGssiom or any law for the time
being in force for the protection of human rightedaecommend measures for their
effective implementation;

Review the factors, including acts of terrorisnattimhibit the enjoyment of human rights
and recommend appropriate remedial measures;

Encourage the efforts of non-governmental orgaimzaand institutions working in the
field of Human Rightsg;

Such other functions as it may consider necessarhé promotion of human rights.

However, the complaints relating to following madgteshall not be entertained by the
commission:

1.

2.

Complained in regard to events which happened ithare one year before making of the
complaints;

Complained with regard to the matter which awb-judiceor pending before a State
Commission duly constituted under any law for iheetbeing in force;
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3. Complaints which are vague, anonymous or pseudoagmo
4. Complaints which are of frivolous nature; or
5. The Complaints which are outsides the purview ef@@mmissios.

The function of the State Human Right Commissiosingilar to the National Commission which
also contains the same provisions. However theescop SHRC are limited as compared to the
NHRC.

Power relating to investigation

Section 14 (1)- of The protection of Human Ridl893 Act, stated that the Commission may for
the propose of conducting any investigation peitgirto the inquiry, utilize the services of any
officer or investigation agency of the Central Gowveent or any State Government with the
concurrence of the Central Government or the Sateernment, as the case may be.

On the other hand sub section 5 of the sectiontdt®d that the Commission shall satisfy itself
about the correctness of the facts stated and dhelusion, if any, arrived at in the report
submitted to it under sub-section (4) and for fugpose the Commission may make such inquiry
(including the examination of the person or persaviso conducted or assisted in the
investigation) as it thinks fit.

These provisions have produced ample reason oftdbab Commission has not trust on the
investigation agency, hence Commission have masieedure to cross check the Investigation
report. Then, how it is possible to the victim bétHuman right volition can have faith on the
redressal of grievances of the concerned bodZoemissions.

Section 18 of the National Human Rights Commisgi®rocedure) Regulations, states that the
Commission shall have its own team of investigatmbe headed by a person not below the rank
of a Director-General of Police appointed by it ssuth team shall consists of one Deputy
Inspector General of Police, 2 Superintendentsodt® 6 Deputy Superintends of Police and 24
Inspector of Police and such categories of offieershe Commission from time to time decides.
The commission may in any given case appoint armrogpite number of outsiders to be
associated with the investigation either as Ingastirs or observers.

Aforesaid, provision of National Human Rights Corasidbn (Procedure) Regulations, reveals
that the Commission has not an independent agenaweéstigate the Human Rights violation
cases. They have to have dependent on the sameiegyemhich are most of the times and most
of the cases, are the violator of the Human rights.

Henceforth, it is very difficult to protect the Ham Rights in such situation because, if the
Investigation Report will not conduct fairly andriestly then how the violator get penalized.

Power relating to enquiries:
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The commission shall inquiry into complaint havktlaé power of a civil court in respect of the
following matters under section 13(1) of the Act:

a) Summoning and enforcing the attendance of atterdahwitnesses and examining them

on oath;

b) Discovery and production of any document;

¢) Receiving evidence on affidavits;

d) Requisitioning any public record or copy thereainfrany court or office.

e) Issuing commissions for the examination of witnessedocuments;

f) Any other matter which matter be prescribed.

Under the sub section 4, the Commission shall eendd to be Civil Court and when any offence
as is described in section 175, 178, 179,180 diose228 of the Indian Penal Code (45 of 1860)
is committed in the view or presence of the Comioisghe Commission may , after recording

the facts constituting the offence and the statérobthe accused as provided for in the code of
Criminal Procedure, 1973 (2of 1974) forward theeceisa magistrate having jurisdiction to try

the same and the Magistrate to whom any such ca$erwarded shall proceed to hear the
complaint against the accused as if the case has floeward to him under Section 346 of the

Code of Criminal Procedure, 1973.

Sub section 4, every proceeding before the Comamsshall be deemed to be a judicial
proceeding within the meaning of sections 193 aftl@hd for the purpose of Section 196 of the
Indian Penal Code (45 of 1860), and the Commissiail be deemed to be a civil court for all
the purpose of Section 195 and Chapter XXVI of @ezle of Criminal Procedure, 1973 (2 of
1974)

These provisions of the Act have also revealedfdloe that the commissions have neither the
power of Civil Court nor the Criminal Court in trugense. After, conducting the enquiry,

commission has forward the cases to the Magistraténg the jurisdiction as per the sub section
4 of the Act. In this regards, it could be saidttbammission has delay the procedure nothing
else.

Therefore, it is humbly suggested that power of tBemmission should be enhanced

appropriately, so that justice could not only beelobut seem to be done to the victim of the
Human Rights violation, and if it has not to be éptlnen the Commission will merely a teeth less
lion nothing else. The Asian centre for Human Rigbstimated that between 2002 and 2008,
over four people per day died while in police cdstavith “hundreds” of those deaths being due
to police use of torture.

According to a report written by the institute afrectional Administration in Punjab up to 50%
of police officers in the State have to use physicanental abuse on Prisonétsinstances of
torture, such as through a lack of sanitation, spaic water have been documented in West
Bengal as welt!
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Aforesaid, illustrations reveal that ‘The Protentibluman Rights, 1993’ does not working
properly. Therefore, it is the high time to revighe functioning of the Central and State
Commission which was established by the aforesatd A

Government should provide the teeth to commisssonthat it can be worked in just and fair
manner for that separate ‘Investigation agencypasste’ Human Rights Court’, for each at
District level should be established.
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A Historical Survey of Important Cases
on Domestic Violence

Shashank Shekhar*
Radhika Mishra**

Introduction

Domestic Violence has evolved as a serious hungdutsrissue and needs to be addressed so as to
encourage all round development and give an oppitytiuo women as a strategic human
resource.

Though it has been dealt with in Section 498 Ah# tndian Penal Code (IPC) as a part of
criminal law, it has not been given adequate atierds regards litigation was concerned. Apart
from punishing the culprit under criminal law itsalhad to be dealt with in Civil law so as to
provide compensation to the aggrieved party. Héncggursuance of Vienna Accord of 1994,

Beijing Declaration, Platform for Action 1995, Umit Nations Convention on Elimination of all

forms of Discrimination Against Women (CEDAW), all which directed State parties to make
provisions for the protection of women, the Pratettof Women Against Domestic Violence

Act, 2005 was enacted recently.

In this project report, the researcher has highdidhand explicated the meaning of Domestic
Violence as given in the Protection of Women Agaibemestic Violence Act of 2005. It is seen
that physical violence on women can range from miaanajor offences which not only include
physical torture but also emotional and psycholaigpain and suffering. Hence the need arises
for framing a new set of rules to treat domestiolerice as a crime and also provide
compensation to the aggrieved party. Hence theoA2005 was enacted.

The researcher has also elaborated on Section 488/5ection 304B of the Indian Penal Code
which have traditionally dealt with domestic viobenand also defined ‘cruelty to women’.

The researcher has then moved on to elaborateeonot of NGOs to provide an answer to
Domestic Violence as a part of the historical etiolhuof Domestic Violence laws vis-a-vis the

role of Government as enumerated in various prongsof IPC and CrPC.

* Asstt. Prof. (Law) Dr. RML National Law University, Lucknow (UP), Research Scholar, Department
of Human Rights, School for Legal Studies, BBA University, Lucknow (UP) and Radhika Mishra, B. A.
LL. B.(Hons.), Dr. RML National Law University, Lucknow.
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Having illustrated the history of Domestic Violentegislations the researcher moves on to
discuss domestic violence as a crime which isitise fart of this research paper. The researcher
has also brought pout the fact that that domesgtience has been dealt with under Section 498 A
of IPC law reform has failed to arrest the tortarel harassment of housewives. Under the same
sub-topic the researcher has dealt extensively eathry and its regulation under Section 304B
of IPC. The role and duties of the police as giveder Section 5 of the Act of 2005 as also
Protection Orders under Section 4 and Section @{(the same Act have been illustrated by the
researcher.

Tort law being an aspect of Civil Law, the researchas dealt with various provisions of the

Dowry Prohibition Act 1961 which would deal with ropensation and various aspects of

Domestic Violence and would not treat it as a anahioffence. In this section the researcher has
dealt with cohabitation and obscenity and refetredarious case laws where of course, the tort
law and criminal law aspects overlap to a greatmxt

Tort law addresses the interference with a perstantsly and service relations based on the
archaic notion that a man has proprietary intarefte services of his family members.

Hence the difference between tort law and crimiaal on this subject of domestic violence has
been brought out thoroughly despite their overlagmature in this paper.

Domestic Violence

As per Chapter Il of the Domestic Violence Act 608, domestic violence has been defined as:
Any act, omission, commission, or conduct of thgpomdent shall constitute domestic violence
in case it

a) Harms, injures, endangers the health safety, ilifd,| wellbeing, physical or mental of
the aggrieved person or tends to do so and inclcaesing physical abuse, sexual abuse,
verbal and emotional abuse and economic abuse.

b) harasses, harms, injures or endangers the aggnmmredn with a view to coerce her or
any other person related to her to meet any unlassdmand for any dowry or other
property or valuable security; or

c) has the effect of threatening the aggrieved pemoany person related to her by any
conduct mentioned in clause (a) or clause (b);)oo(derwise injures or causes harm,
whether physical or mental, to the aggrieved person

Though Dorris Lessing had started a movement aighersown sex claiming that today women
are the oppressors and men the silent victims,qtiite the reverse in the Indian scenario.

According to a study by the International Counoil fesearch on women, 45% of Indian women
experience some form of violence. As per a regweyy one woman out of every three is beaten,
coerced into sex or otherwise physically and mént&bused and a whooping of 74.8% cited
domestic violence as the compelling factors for euiting suicide.
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Physical violence on women at home is not only ic@af to homicidal deaths by way of

strangling, stabbing, setting them on fire. Thelence originates from minor offences like

pulling hair, pinching, pushing to throwing boilivgater and acid. Ignoring any minor ailment
can lead to a fatal disease. Hence domestic vielshould be treated not only as a criminal
offence but also as a civil wrong so as to prowidmpensation to the aggrieved party apart from
punishing the culprit.

In a male dominated society, women are not onlyteEmally tortured and coerced on a daily
basis. Women in their maidenhood and married lié&vallnerable to illicit relation and adultery.

They are not given the freedom to visit parentdreg will after marriage, spend the family

property and so on. Since the need for a spedéificslation was felt, Section 498A and Section
304B was introduced in the IPC. Section 498A st#tes whoever, being the husband or the
relative of the husband of a woman, subjects suomawn to cruelty shall be punished with

imprisonment for a term which may extend to threarg and shall also be liable to fine. Cruelty
has been defined as:

(a) Any wilful conduct which is of such a nature adikely to drive the woman to commit
suicide or to cause grave injury or danger to lifmb or health whether mental or
physical) of the woman or;

(b) Harassment of the woman where such harassmenthisawiiew to coercing her or any
person related to her to meet any unlawful demandiiy property or valuable security
or is on account of failure by her or any persdateel to her meet such demand.

Specific legislations in this field were deterradthe grounds that no one should interfere in the
domestic affairs of man and wife till the Protentiof Women against Domestic Violence Act
2005 was enacted recently.

Historical Relation of Domestic Violence Laws

The Government's role in bringing an end to Donwestiolence was enumerated in Section
498A of IPC, Section 304B of IPC relating to dowdgath, Sections 339 to 348 dealing in
wrongful restraint and confinement and Section ®5XCPC relating to injunctions to protect

victims of Domestic Violence. It is not only a gralifor divorce under personal laws but needs
to be recognised as a separate offence.

However the role of NGOs cannot be ignored. Owimghe Indifference of the Government to
this growing evil, a women'’s rights group headed lbglira Jaisingh, Senior Supreme Court
advocate drafted a bill in 1994 whose main objectivas to define domestic violence as civil
wrong. The Bill defined domestic violence as an antission, conduct which is of such a nature
so as to harm or injure or has the potential ofriirag or injuring the health, safety, well being of
the person aggrieved or any child in a domestitigiship and includes physical abuse, mental
and economic abugeThis Bill later became the subject of a lot of d&band finally culminated
into this Act.
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Domestic Violence: A Crime

Cruelty under criminal law is a wilful conduct whigs likely to drive the woman to cause grave
injury to her health, life and limbs—physical aneemial. It also refers to harassment of the
woman with a view to coerce her or her relationsieet any unlawful demand of property.

Though it has been dealt with under Section 498APd@I, law reform has failed to arrest the
torture and harassment of housewives. DomesticeXad in the form of physical and mental
torture constituted 26.22% of crimes against woimdndia in 1994.

In this regard, there has also not been much a€ipldconsensus. In a particular case of L.V.
Jadhav, the bridegroom’s father demanded Rs. 50(00¢h was rejected by the bride’s father,
even though it was demanded in the form of air far@ke the bride to USA. In the disagreement
to pay the bride was not allowed to join her husbfom one year after marriage. Bombay High
Court quashed the complaint against the fatheauwn-Supreme Court reversed the decision and
held that even if it was a unilateral agreemenwas still a demand for dowry and could be
charged under the Dowry Prohibition Act of 1561.

Dowry has been one of the most common reasonsduorestic violence. Dowry in common
parlance means to endow or give. It is the propgmyoman brings to her husband’s house after
marriage. But across the space of time, this viag/tbeen changed. Today the better values and
traditions of human society have been eroded bgwoerism and unbridled desire for wealth
which has led to dowry being the primary causedfamestic violencé.

Section 304B of the IPC defines dowry death as:

“where the death of a woman is caused by any barrzodily injury which occurs other than
under normal circumstances within seven years ofi@riage and it is shown that soon before
her death she was subjected to cruelty or haragshyeher husband or any relative of her
husband for, or in connection with, any demanddowry, such death shall be called "dowry
death" and such husband or relative shall be de¢onealve caused her death.”

Section 113B of the Indian Evidence Act also deatk this. This section states:-

“When the question is whether a person has comditie dowry death of a women and it is
shown that soon before her death such woman had sadgected by such person to cruelty or
harassment for, or in connection with, any demamddbwry; the court shall presume that such
person had caused the dowry death.”

For the purposes of this section, "dowry death" tedsave the same meaning as in section 304B
of the Indian Penal Code.

In the case oBhanti vs. State of Haryahaa relation between Sections 498A and 304B were
brought out. In that case the appellants were @uaaf committing a dowry death. The High
Court set aside their conviction under section A48lding that Sections 304-B and 498-A are
mutually exclusive and that when once the crueftyisaged in section 498-A culminates in
dowry death of the victim Section, 304-B alonetisaated. The Supreme Court, on appeal held
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that this view was incorrect. Cruelty has to bevptbin both the sections and is an essential
constituent.

Section 498A explains the meaning of cruelty thooglsuch explanation is given in Section 304
B. However the meaning of cruelty is the same fathkihe sections in the light of the common
background to both the sections. Under SectionB0#is the "dowry death" that is punishable
and such death should have occurred within sevansyef the marriage. No such period is
mentioned in Section 498-A and the husband or distive would be liable for subjecting the
woman to "cruelty" any time after the marriage. pérson charged and acquitted under section
304-B can be convicted under Section 498-A withah#rge being there, if such a case, is made
out. But from the point of view of practice and pedure and to avoid technical defects it is
necessary in such cases to frame charges undethzo8ection and if the case is established they
can be convicted under both the Sections but naragpsentence need be awarded under Section
498-A in view of the substantive sentence beingrded for the major offence under Section
304-B. Hence the prosecution had proved the charder Section 304 B.

In another case datvir Singh vs. State of PunfaBejinder Pal Kaur was given in marriage to
Satvir Singh and started living at her husband'ssko Though dowry was given at the time of
marriage the appellants started harassing the bfide about 4 or 5 months of the wedding for
not giving a car and a house as part of the doWmgy used to hurl taunts on her pertaining to the
subject, including telling her that she had brouglys instead of wedding costumes. Soon she
gave birth to two sons as well. On the night ofttlagic incident, when food was served to Satvir
Singh, one of the items in the meals (salad) coathexcessive salt. After tasting it, he became
furious and unleashed abuses on his wife and wdsgaly supported by his parents. They went
to the extent of suggesting to her why not end Yiéeiin front of one of the trains as many such
trains are running nearby.

At about 4 am, she went to the railway track, aodd in front of an approaching train and was
run over. But instead of being killed she was d&atagyly maimed. The husband and parents-in-
law were being prosecuted under Sections 304 B4&8d\. Though the charge under Section
498A stood to be valid, it was not so under Sec804B as it essentially requires death which
was not caused in this case.

As far as the response of law enforcement agensiesncerned, the substantive as well as
procedural laws were amended in 1986 to preventryodeath of newly married women. If any
woman dies an unnatural death within 7 years ofriage and has been subjected to cruelty by
her in laws they can be imprisoned for life undect®n 304B of the IPC.

The police undoubtedly plays a very important ralgutting an end to domestic violence. As
per Section 5 of the Protection of Women AgainsimiBstic Violence Act of 2005, a police
officer who has received a complaint of Domestiol®ince or is otherwise present at the place of
the incident is under a duty to inform the aggréeperson of his rights under Clauses (a) to (e) of
the Section.
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However Section 4 of the Act empowers any persagivte information about domestic violence
but only to Protection Officers and not to a Pol@i#icer directly.

Section 5 also reposes the function in a Policec@ffto proceed according to the law in cases of
cognizable offences. These offences under Secti¢h) generally includes breach of protection
order and ‘law’ includes the Criminal Procedure €¢3rPC) and IPC.

Section 2(0) of the Act defines Protection Ordemrtean an order made in Section 18 which
empowers a Magistrate to pass a protection ordéaviour of the aggrieved person prohibiting
the respondent from doing acts specified in Cla@@ge® (g).

Section 9(b) requires the police officer to receaveopy of the report of Domestic Violence made
to a Magistrate by the Protection Officer alonghnat medical report of bodily injuries sustained
by the aggrieved person. Section 11(b) of the Awpadses a duty on Central and State
Governments to ensure that Police Officers are ngigeriodic sensitization and training on
awareness.

Domestic Violence in Tort Law

Law of Torts refers to that part of Civil law whidtas evolved a largely unarticulated section.
Tort refers to those civil wrongs, other than aalsteof contract whereby a person violates the
generally duty which he primarily owes to anothtdrereby causing damage to the latter.
Damages are essentially unliquidated i.e. detemntyethe Court as per the facts and situation.

According to Section 6 of the Dowry Prohibition Axft1961 even though law prohibits dowry, it

also states if at all it is gives it must be theparty of the wife or her heirs and remain so. It
states that when dowry is received by any persbardhan the woman in connection with whose
marriage it is given, that person shall transféo the woman.

Sub- section 2 states that any failure to do sdavbe an offence punishable with imprisonment
for a term of not less than 6 months which may rkt® 2 years with a fine of not less than Rs.
5000 which may extend to Rs.10000 or both. Subese@A states that in case a woman dies
before receiving the property due to unnatural eauthe Court may direct the husband by order
to transfer the property to her heirs, childrerparents; if not, an equivalent amount should be
paid to them within a specified period.

Cohabitation by deceitful means whereby a man éasad intercourse with a woman, putting her
under an impression that she is lawfully marriedhita is an offence under Section 493 of IPC
punishable with ten years of imprisonment and fiaienilarly Section 498A which deals with

cruelty by husband or his relatives towards theewvaifid Section 304B which deals with dowry
death also treat domestic violence as a criminf@ngk. But at the same time they also provide
for compensation which treats it as a civil wrondpre often than not, compensation is not
predetermined but decided according to the sitnatjonliquidated damages). Andhra Pradesh
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Assembly passed a bill to convert cruelty undettiSeel98A as a compoundable offence where
a compromise and consent of the wife can expiatairal liability of the husbané.

Obscenity is an offence under Section 293 of the. IBsing a woman’s image as an object of

obscenity entitles that woman to claim damages.tBasing under this section was observed in
Zafar Ahmed Khan vs. State of Uttar Prad&shs an address to respectable young girls in a
public place suggestive of illicit sex relation ithem amounting to an obscene act under
Section 294

Tort law also addresses the interference with aques family and service relations based on the
archaic notion that a man has proprietary inteiregshe services of his family members and
domestic servants. Action for enticement includiagbouring which includes providing shelter
to an errant wife and for criminal conversation aué of tune with current notions of equality of
status for husband and wife. These actions areeptorabuse by blackmail through collusion
between man and wife.

Tort law, as against criminal law generally com@ges a person for injury caused to his wife or
minor children by a third party. In case of femakéldren, the father or guardian, and in case of
female servants, the employer has a right of adtoseduction i.e. for debauching of such child
or servant.

The foundation of an action by a father to recal@mages against the wrongdoer for seduction
of his daughter has been rested upon loss of geofithe daughter in which he has a legal right
or interest as was held in the case of GrinellWslls!? The action is maintainable where the
daughter under 21 years of age does not rendealadwvice but there is proof of such service
rendered after that age. Thus seduction is nobrzaltle per se but only when it results in actual
loss of service in the present or future. Similanligzase of a female servant, a master can sue the
person who seduces her and thus deprives him ofséietices. The usual cause of this is
pregnancy.

In the case of Terry vs. Hutchinson, the plaingiffaughter being under age, left his house. After
a month the master dismissed her with a day’s eatid the next day, on her way to her father's
house, the defendant seduced her. It was heléshsdon as the real service was put to an end by
the master, whether rightfully or wrongfully, thight of the father to the girl's services had been
revived and there was sufficient evidence to mairaa action for the seductiop.

According to Ashwin Karia, lack of political determation has led to a tremendous uncertainty
about Women’s Reservation Bills. That apart, thevéBoament and women’s organizations
including NCW (National Commission for Women) hastgown their anxiety for the safety of

women through the Protection of Women from Domediatence Bill, 2002.

The Vishakha vs. State of Rajastihoase which demanded a comprehensive law on thecsub
led to the passage of this Bill. The irony lay e tfact that even 53 years after independence
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there was no specific legislation existing for gnetection of women. However an analysis of the
Bill shows that instead of uplifting the statusvadmen, it lowers their status. In order to file a
complaint se needs to have passed through sewsabfecruelty and harassment to be eligible to
file the complaint.

In order to prevent misuse of freedom, liberty, aiy, the Constitution framers inserted Article
15 which prohibits the State from discrimination ttve grounds of religion, race, sex, place of
birth, etc. This Bill is prepared in pursuance bfstprovision which is better termed as
“protective discrimination for women.” However thenain objection is that “protective
discrimination for women” essentially means a “disination against men. Moreover, the word
‘for’ implies ‘in favour of it". Hence it side trdes the Constitutional guarantee of personal safety.

The second objectionable provision in the Bill matt the victim is advised to go in for
counselling. This adversely affects the constinalaight of the victim. It casts a duty upon the
victim to take the perpetrator to a counsellor.sTimierely re-enforces a patriarchal society rather
than questioning it

Conclusion and Suggestions

Domestic Violence occurring in the private spheas bluded the human rights concern. Human
Rights are sacrosanct rights of any civilized sydimsed on the principles of morality and duties
for guiding all human interactions. Alternate magoatspectives coexist and evolve along with the
scope, nature and context of human rights.

Domestic Violence occurring as a physical and pshadical abuse contravenes the United
Nations Declaration of Human Rights. Victims of dtic violence are not only restricted to
women alone but also include children and the aged.

The quintessence of domestic violence is the cbmircsubjugation both over resources and
persons albeit under social sanctions rooted ilitioas and re-enforced by religious and other
dogmas.

Domestic Violence manifested in verbal, physicall gsychological abuse is more subtle than
violence elsewhere. Familial identity deters resise, closed doors alienate victims from
remedies resulting in a convenient status quo, evhike victim reconciles and society can
connive. This reconciliation with subjugation inetlwake of limiting social circumstances

violates the core of human rights — liberty and handignity. The hopelessness harms the
women and children much more than the violencdf iseit erodes their personality.

Domestic Violence presents a chicken and egg parddmws are needed to protect victims
against crimes rooted in social circumstances acthisreforms are necessary for effectiveness
of the law. Legal institutions and implementatidritee law have lagged.

Continuance of domestic violence erodes confidéncine rule of law. The need for judicial
reforms to deal with domestic violence is most ntg®ut judicial reforms are blunted unless
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they are also accompanied by radical social refor@se issue is the role of ideological
movements that influence societal and family vallié® other is the access to social institutions
which have access to families and enjoy social tgars to intervene in public and private
matters'®

Having established the need to eradicate domegilence at least to protect the sanctity of
human rights as being the sacrosanct rights ofcanljzed society, let us examine the remedies
for domestic violence as considered by Sweta Pandey

It has been found that law reform can only be éiffeaf it is accompanied by a change in social
attitudes. The lack of responsiveness of police lamdmaking authorities is the cause for the
inability to take a stand against domestic violence

With growing arrears of cases, domestic violengesaequire immediate redressed. Publicizing
the result of the cases would make the judicialesysnore accessible.

Apart from a separate law on the subject, the iegstaw in view of the changing socio-
economic needs also need to be reformed. The tefirof cruelty under Section 498A of the
IPC needs to be altered to clear abstractions reidde mental cruelty in addition to violence.
The concept of matrimonial property can help theman to claim her rights in a shared
household.

What is most necessary to lend confidence andigeest women is prevention of discrimination
between male and female at the time of divorcehénpersonal laws a provision should be made
for joint property of husband and wife which inchsdthe earnings of either party to give the
woman equal economic security and social statuecésty at the time of divorce. This will
contribute to social solidarity and disappeararfaeale dominance in society.

In the case of Gurupad vs. Hirabha man named Khandappa had died, being surviveusby
wife Hirabai and his two sons, Gurupad and Shivegradi three daughters. The widow had filed
the given suit for the partition of her late hustfarproperty and for the receipt of her own share
in the same. The son Gurupad contended that thersyierties did not belong to the joint family
that they were Khandappa's self-requisitions aad, hn the date of Khandappa's death in 1960
there was no joint family in existence. He allegjeat Khandappa had affected a partition of the
suit properties between himself and his two sons.

In that case, a reference was made to the HindueSaon Act which states that when a male
Hindu dies after the commencement of this Act, hgat the time of his death an interest in a
Mitakshara coparcenary property, his interest énphoperty shall devolve by survivorship upon
the surviving members of the coparcenary and nat@ordance with this Act. By the application
of the normal rule prescribed by that section, Klegopa's interest in the coparcenary property
would devolve by survivorship upon the surviving mimers of the coparcenary and not in
accordance with the provisions of the Act. Butcsirthe widow and daughter are amongst the
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female relatives specified in class | relativesttid Schedule to the Act and Khandappa died
leaving behind a widow and daughters, the prowisB8dction 6 comes into play and the normal
rule is excluded.

Hence we find that domestic violence threatendtsés of a civilized social order in our society
even today. Though it has been dealt with now ftben point of view of a crime and a civil
wrong or a tort, implicating all these provisiorsmains a necessary step for the benefit of the
community as a whole. We have also seen how inrdsisarch project, the researcher has dealt
with domestic violence both a tort and a crime. rEteough in this subject matter, the two
overlap, their jurisdictions still remain quite Giet.
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Social Concerns Relating to Genetically Modified Cops
Abhishek Kumar Tiwari*

Introduction

The issues relating to the Genetically Modified @&rdhave generated intense public debate in
many parts of the world relating to the costs aeddfits of the GM crops and the inherent safety
concerns. In India also, this debate has engagedtténtion not only of the Government but also
of the farming community and the civil society. Tigh, it is widely claimed that biotechnology,
particularly genetically engineered food offersdadic promise for meeting some of the'21
century’s greatest challenges; like all new tecbgigs, it also poses certain apprehensions and
risks, both known and unknown. It is, thereforerapaount in this context; to know the basic
processes involved in genetic modification.

The genetic modification of plants involves tramgfeg DNA (deoxyribonucleic acid), the
genetic material, from a plant or bacterium, orreem animal, into a different plant species.
Because we can increasingly identify which gengemes determine particular characteristics,
the appropriate genes can now be inserted dirgtthythe plants we wish to modify. Although
techniques required to create GM crops are recewt latively sophisticated, genetic
modification is in most respects an extension o&twtas been happening for ten thousand years.
The primitive ancestors of almost all modern fooabs are barely recognisable to the lay person;
maize ears, for instance, were half an inch lortgerathan the eight or nine inches of their
modern descendants. The principle objections to &dfps and the food products made from
them concern possible harm to human health, danmagee environment and unease about the
‘unnatural’ status of the technology.

The issues surrounding this topic are social, ecocal, political, ethical, related to intellectual
property, food security, sustainable developmentyirenment safety, conservation of
biodiversity, benefit sharing arising out of usegefetic resources food safety and standards etc.

Genetically Modified Crops (Bt. Cotton)’s Contribution to Suicide of Farmers

There are incidents of Farmer Suicides in Maharasdnid Vidharbha areas of India. These areas
are basically cotton growing areas and reasonsnbethiese suicides are crop failure and
indebtedness. The findings of Maharashtra High CouiThe Secretary, All India Biodynamic
and Organic Farming Association Vs. The Principaéc®tary to the Government of
Maharashtra and Orsalso affirm the role and contribution of Bt cottiongrowing indebtedness

of farmers and their decision to commit suicidéhi@ region.

* Research Scholar, Department of Law, University of Lucknow, Lucknow.
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In the said case by Public Interest Litigation fReter apprised the Chief Justice about the
increasing number of suicides in the District dinda The High Court took assistance of Tata
Institute of Social Sciences and called for refiamtn State and Union Ministry of Agriculture.
Agricultural indebtedness was found to be the nedsehind the suicides. No concrete scheme
was found for tackling the problem in rational g®sychological manner. The Court undertook to
make the government aware of its duty to impleni@rgctive Principles of State Policy 38, 39,
41, 47, 48A, 51A(g) specifically in order to bringut a cohesive scheme to help farmers
economically, socially, psychologically. Court tookte of the fact that in spite of 25 per cent
share in gross domestic product, Indian agricultaceounted for negligible share in world
imports and exports and also that the investmeragnculture was declining. Fundamental
problem identified was increase in the cost oficalion as a result of higher input prices,
without corresponding increase in the prices redliby farmers of agricultural produce. The
Court suggested fixation of support price for graipStates, not at national level. The Court
considered the measures suggested to State teatellthdebtedness and hoped that State would
implement the measures with vigour and would natpkéhem as ornate scheme. The Court
considered the significance of these measures iag belpful in realizing right to life and
personal liberty enshrined under Article 21 anddro infuse and guide the interpretation of the
fundamental rights in light of values, enshrinedDimective Principles of the State Policy but
refused to issue directions in regard to the fo@tbf minimum support prices as price fixation
was clearly the legislative function.

The High Court took assistance of Tata Institutésotial Sciences and called for report from
State and Union Ministry of Agriculture. On the isasf the report, the fundamental causes for
suicide by cultivators in the State of Maharash#n, therefore, be summarised as follows:

1. The major reason for suicides is the heavy indetgssithat the cultivators find themselves in
today. This indebtedness is not an overnight phenom that occurred suddenly. It has its
roots in the credit policy that has been followsdroa number of years;

2. Indebtedness itself results from a mismatch indbst of production and the support price
and the market price that the cultivators recetvb@end of every cropping cycle;

3. Field data suggests that there have been repeaipdailures in the last four years. These
crop failures have resulted in a reduction in thadpctivity of the land due to a variety of
reasons. These reasons could be due to the owvefrdedilisers, pesticides and reliance on
HYV seeds and now to some extent on geneticallyifieddseeds such as Bt. Cotton. Thus,
crop failure becomes a cyclical phenomena and pokatime occurrence;

4. Heavy indebtedness is spreading across landhofzfittgrns. In that context, the small and
the medium-sized cultivator is the most affectetheflot, though the large landholder in the
rain-fed areas of the state, too, is coming unttairs

5. In the context of availability of credit, field datsuggests that even after 55 years of
Independence, private money lending remains thgleslargest source of credit to small and
marginal farmers. This is so because the bankiotpisés fast moving out of the credit
delivery mechanism;
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6. Cultivation in Maharashtra is primarily rain-fedhds, the subsidy given on fertilisers and
pesticides, irrigation and electricity does notdiouhe small/ marginal and medium sized
landholder, as cultivation is deprived of an asdurdgation source. Thus, those who are
cultivating cash crops that require irrigated watave to perforce rely on rainfall that is
fickle at the best of times. This puts the systamlen tremendous stress. The cash crop
becomes a kind of a compulsion, as subsistencarfgratone does not provide for the need
of liquid capital that the cultivator needs forwual. More and more, the small and marginal
farmers are pushed into compulsory cash cropsvatitih that is having a spiral effect in
terms of the debt crisis;

7. The access to an information base that the cultigdtave largely comes from the agents of
fertiliser and seed companies. The government sikiemimachinery is not visible in the sense
that it could provide an objective database innmfation to cultivators;

8. The attitude of the government may be describesfaakly apathetic. This is demonstrated by
the fact that almost 80% of the victims have naeieged any kind of compensation from
government; and

9. There is a total absence of any safety net forvautirs, especially the small and the medium
ones.

The TISS report outlines the genesis of the agracigsis to which the emerging pattern of

suicides by farmers can be traced. The agriculagelor accounts for 25% of total GDP. 75% of
India's population lives in rural areas and inyhitrrains. Between 60% and 70% of GDP from
agriculture is derived from subsistence agricultubespite a 25% share in GDP, Indian

agriculture accounts for a negligible 0.7% shareanld imports and 0.6% in exports. Investment
in agriculture has witnessed a serious trend. €pert notes that while investment (at 1980-81)
prices stood at Rs. 1,266 crores in 1950-51 anel tofRs. 5,246 crores by 1978-79; it declined
thereafter to Rs.4,692 crores in 1990-91. Agrigaltinvestment came down from 22% in 1950-

51 to 19% in 1980-81 and thereafter to 10% in 19907 his has adversely affected public sector
investment in irrigation as more than 90% of thltpublic investment in agriculture goes into

irrigation. Investment in rural development in ladias reduced to 5.9% of the GDP in the 10th
Plan. Added to this, are factors such as enviromahelegradation resulting from deforestation,

depletion of water availability and a threat to-Higersity.

Thus the fundamental problem identified was inaei&sthe cost of cultivation as a result of
higher input prices, without corresponding increasethe prices realized by farmers of
agricultural produce. Court suggested fixationugdmort price for group of States, not at national
level and Court considered the measure suggest8&thte to cultivate indebtedness and hoped
that State would implement the measures with vigmar would not keep them as ornate scheme.
Court considered the significance of these measagdseing helpful in realizing right to life and
personal liberty enshrined under Article 21 anddrio infuse and guide the interpretation of the
fundamental rights in light of values, enshrinedDimective Principles of the State Policy but
refused to issue directions in regard to the fo@tbf minimum support prices as price fixation
was clearly the legislative function.
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G M Crops: Not Economical to Farmers

Convincing evidence is not available from independscientists, research organizations and
farmers' organizations, in India or abroad to shibat significant increases in productivity or
income were possible with commercial cultivationBafcotton, which began in 2002. The same
is the case for the rest of the world, where ittethin 1996. On the other hand, there are many
reports about low productivity. In some cases, assWall see, the Government has asked the
company concerned to pay compensation to farmetsédoss.

In Madhya Pradesh, the average production of cditiofive years just before the introduction of
cotton for five years just before the introductioinBt cotton in 2002 was 614 kg/ha. In 1997-
1998 the yield was 740 kilos per hectare (kg/haweler, it went down to 516 kg/ha after five
years of its introduction. In Warangal district, dkma Pradesh, the Government constituted a
special team during 2004-05 to look at Bt cottorfggenance. Data from 16,632 acres showed
that the average yield loss was about 1.75 quirpgels acre. The Government ordered the
company to pay a compensation of Rs. 3.3 croraffécted farmers.

An official evaluation of the performance of cottproduced by traditional, IPM-based, organic
and Bt methods in Maharashtra showed that althdluglproduction was slightly higher in Bt by

one quintal, net profit per hectare was more iranicplly produced cotton by Rs. 12,000/ha. The
Director, Agriculture Department, Maharashtra saighnic and IPM cotton fetched better prices.

The Gujarat, cotton production went up from jusbh k@/ha in 2002-2003 to almost 460 kg/ha in
2004-2005. However, the Gujarat Government wrot¢hto GEAC that this increase was not
solely due to Bt cotton, as Gujarat had recordedl lkigha during 1998-99 when Bt cotton was
not on the scene. Monitoring showed that the irs@égroductivity was chiefly due to increased
irrigation through massive water harvesting prograes, good monsoon, use of drip irrigation,
and low pest pressure. Because of these factalssian of Gujarat's data in the country's total
GM production would give a distorted picture. Thtekt figure for national cotton production,
around 3 million bales in 2007 as against 1.4 oiillbales (of 175 kg) in 2002, prior to the
introduction of Bt, should be viewed with this inrd.

Similar or even much lower production of GM cropastbeen recorded in other parts of the
world. The University of Nebraska recorded 6-11 gemt lower yield of GM maize compared to
non-GM varieties. In a study of over 8,000 fielgls, it was found the production of soya was
less by 6.7 to 10 percent compared to conventizaugties. Independent studies on productivity
of cotton, soy and corn in the US from 1930 showat thenetic engineering has been at best
neutral in terms of yield.

GM products have far lower demand in the marketh theganic and conventionally grown
produce. Within a few years of introduction of Gkbjgs in north America, annual exports of US
maize worth $300 million and Canada's oilseeds w&300 million to the European Union
disappeared. Similarly, Japan and South Korealatigest clients of US maize stopped imports.
Some well known packaged food companies also egjeGM producé.
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Soil Association's US investigations show that Givhiing costs are high (seed cost increased by
up to 40 percent per acre) and the farmer has ¢otlus same or even higher amounts of

pesticides.

It is reported that 70 percent of farmers who cottedisuicide in Vidharbha, Maharashtra were

Bt farmers, reeling under crop failure and unbearalirden of higher costs. This is attested by

the Tata Institute of Social Sciences studies.

G M Contamination: A Challenge to Organic Farming and agricultural Sustainability

Farmer from Canada, Percy Schmeiser, battled Moosamer crop contamination, now

crusading issues a stark warning: UK organic fagrdannot survive alongside GM. Canadian
farmer Percy Schmeiser; shot to fame in 2000 duairprotracted series of court battles with
biotechnology company Monsanto, told a lecture @uck in October, 2009 that cross-
contamination from GM crops in Canada is now s@msive that if they were introduced on a
wide scale in Europe, organic farming would becamgossiblé.

Speaking at a lecture organised by the Gala Folomdat London, Schmeiser said that cross-
contamination in Canada is now so extensive thatdatmost impossible to buy non-GM rapeseed
in country. Schmeiser's own brush with contamimafrem GM crops began in 1997, when he
found Monsanto's plants growing in a ditch beside freld, which he was able to identify
because they did not die when he sprayed themtidtcompany's herbicide, Roundup.

Suspicious that the contamination might extend hdyibe ditch, Schmeiser tried the same test
with his adjacent field of oilseed rape, and dised that approximately 60 percent of it
contained Monsanto's variety. As a plant breedershif, Schmeiser was anxious not to lose a
crop that was a painstakingly crossbred varietyetiged over 40 years. He asked a farmhand to
harvest the contaminated crop and store it separdtee following year-whether by accident or
by design is contested the same seed was used tBaoneiser's entire crop.

Monsanto received a tip off that Schmeiser mightghewing their GM oilseed rape and sent
investigators to sample the edge of his field. Thedgimed subsequent tests indicated
contamination rates of up to 98 percent, and thepamy sued for patent infringement in growing
its crops without a license.

As the case unfolded, clear inconsistencies arosend the samples of crops taken from

Schmeiser's fields. Monsanto's showed high contioim rates, whereas Schmeiser's own,
tested by the University of Winnipeg, were muchédowround 70 percent. Schmeiser claimed the
samples taken from his fields by Monsanto's ingestirs bore grid reference numbers that did
not correspond to land he owned or farmed, buehidence was not considered in the trial. He
also said he had later met an employee from a hondhthat supplied Monsanto with a sample of

his seed who admitted supplying false batch. Scéendost the case, and was ordered to pay
damages and court costs totaling millions of Caaradiollars. He appealed the decision and lost
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again, by which time his own legal fees were welekcess of C$300,000 and he had multiple
mortgages on his land.

In 2004, Schmeiser obtained a hearing at the Can&glipreme Court, where his lawyers argued
that because he hadn't sprayed Roundup herbicidheorrop, he had not 'used' the genetic

modification within the plant. The court dismisded argument and upheld Monsanto's exclusive
right to any organism containing its patented gemeaterial, however it got there. In a personal

victory for Schmeiser, however, the court ruleddig not have to pay damages as he had not
financially benefited from the contamination of biep.

In his lecture, Schmeiser maintained that Monsarstiaince had always been one of bullying and
intimidation. He explained how company operativegdi to watch him and his wife from
vehicles parked on the roads near their farm, aowl tihney received threatening phone calls.
Monsanto initially tried to suggest Schmeiser hades its seed from someone who was licensed
to grow Roundup-ready oilseed rape, but droppedctteege when it emerged there was no
evidence to support it.

Further attempts to keep Schmeiser quiet occurréD05, when he informed the company that
some of its plants had again appeared in his fidlttsanto agreed to remove the plants, but
asked Schmeiser to sign an agreement form thaaioect a conspicuous blacked out paragraph.
When Schmeiser demanded to see an uncensorednverfstbe document, he discovered the

hidden paragraph contained a gagging clause, ftirigichim to speak to the press or ever take
Monsanto to court again, no matter what level aftamination occurred in his fields. Incensed,

Schmeiser employed some of his neighbours to piilttee plants by hand then took Monsanto to
the local small claims court for the sum of C$64@ijch it agreed to pay.'lt hasn't been easy to
stand up to Monsanto', Schmeiser said. In fabigastbeen a living hell.

What worries him particularly is the effect Monsanhas had on farming communities
worldwide. Farmers are widely encouraged to 'tiff @6 operatives if they believe their
neighbours might be growing Roundup-ready produdtisout a licence, which Schmeiser says
breeds an atmosphere of distrust.

He acknowledges few farmers would have the ressurcéight a legal battle similar to his own,
and carries copies of the threat letters sent byddoto to farmers it believes may be illegally
growing its crops. Now operating an advice service those who fall foul of Monsanto,
Schmeiser believes many farmers pay up out of deareceipt of a letter and his warning to
countries considering relaxing their stance on GMlunt.

There is no such thing as containment, there sueh thing as coexistence, there is no such thing
as choice. Your yields drop and you end up usimgetho five times more chemicals. We now
have new superweeds in our towns, on our golf esuyns our cemeteries and on our roads. The
chemicals we have to use on them contain up teev€@ept of the constituents of Agent Orange. |
have not come here from Canada to tell you whabtgou have a choice but in two years from
now, if you introduce [GM], you can't say 'we didknow.'
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Food Insecurity: Rising Concern

In an increasingly uncertain world, climate chaagd peak oil are posing a threat to the food of
rich and poor nations alikéThe World Bank's 2008 World Development Report nsakegrim
prediction of what is to come: 'The future is iragimgly uncertain. Models predict that food
prices in global markets may reverse their lonmtdownward trend, creating rising uncertainties
about global food security.'

When the architects of globalization start makinghsstatements, first we should pity, those low
income countries dependent on world markets, acdnsk we can understand why in Whitehall,
Brussels and capitals everywhere, food securitgls® back on the agenda of rich and poor
countries alike.

The situation in UK is fairly sobering, while a 206tudy by Cranfield University suggested that
the UK food system was pretty robust and would enmsilient if there were a crisis or shock of
some kind, the hard facts are that the UK is orBypércent self-sufficient. This rises to 74
percent for indigenous (home grown) foods. Nevéew the UK currently imports
approximately £22 billion of food and drink eachayeMost of this-68 percent comes from
elsewhere in the EU. It's important not to be @id about self reliance; even at the end of
World War-Il the UK produced the same amount ofdf@s it does currently. It's a long time
since Britain was truly self sufficient the lateti@entury in fact but the situation today is réyid
worsening. In 1995, 27 percent of UK food was int@dr By 2006 it was 37 percent.

For decades, the term 'food security' was applidg to developing nations. The problem, as the
policy makers saw it, was a simple one, they cdufded themselves; the solution was therefore
to increase their output. What followed was a sergalution-the green revolution a combination
of new plant breeding and fertilizers. The outpobhf many farms did increase, but farmers were
punished for their pains with environmental damgge Josses and a long period of low raw food
commodity prices.

Today, the green revolution seems to have runoitsse. Food prices are rising to such a level
that what was once a developing world problem i fiomly on the radar of the rich, policy
makers look in vain for another quick fix. They poout that total food production has risen as
population has increased, but then acknowledge ftwat production per capita has fallen to
current lows. Thus a new generation of hi-techcadfiralist is now arguing that only through
genetic modification can we hope to feed the world.

There is a dizzying convergence of factors someaa&wnic, some institutional, some social, some
environmental all pointing towards a new periodglafbal food insecurity and renewed worries
about the sustainability and fragility of our curtéood system.

Market speculation is one such factor. In an uagemvorld, basic human needs surface as a good
investment bet. After decades of chasing easy mdneydot.com boom, property, consumer
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goods-food now looks like Cinderella, a sector désmd as a frump not worthy partying for who
turns out to be the belle of the ball. Many comnotliaders privately admit that speculation is
playing a part in the rises. But only a part. Otfaetors are purely economic. Rising affluence in
India and China has led to a rise in dietary exaiemnts. As consumers get richer, ‘feast day' food
is eaten more often. Meat consumption is risingt &f@mals are inefficient energy converters,
require a lot of water and feed, and add to globethane emissions combined with attempt by
the USA and European Union to alleviate oil depegdy promoting and subsidizing bio fuels,
the price of grain now used to feed cars as wetuaisans and livestock has spiralled.

Increasing population is a further factor. Alreaaly6.6 billion in 2007, global population is
expected to rise to 9.1 billion by 2050. Urbanimatappears unstoppable. In 1961, one billion
lived in towns; it was two billion by 1986 and tbréillion by 2003; it is projected to be four
billion by 2018 and five billion by 2030. More pdepclaiming food from limited land means
greater scarcity and higher prices. Optimists sy land (or old land in Eastern Europe) will be
planted. But displacing what? and with what longem repercussions?

Land use also has an influence. In the early 1998sgid and Marcia Pimentel calculated that use
of US arable land was at near capacity and thatnome was available to cater to a growing
population. Land is sometimes mistakenly descrifi®a finite resource. In fact, available land
fluctuates, not least with sea levels. The impdrgaint for food security is not how much land
there is in total, but how much productive landaisilable. Optimists suggest that the world
could bring into use about 12 percent more land ifkacurrently under cultivation. This might
well be so, but marginal land tends to be lessymtide and more expensive to use. Moreover,
climate change is highly likely to restructure whiands will yield at all. Remember that what
we now call the Sahara was probably once the Odtlafieent Garden of Eden.

Here in the UK, calculations productive arable laace sorely needed. The Stockholm
Environment Institute at York recently calculatduhtt the UK's current food and farming
ecological footprint-its land, energy and sea speeis up to six times the food growing area of
the UK itself. In northwest England for exampletatohousehold consumption equated to 6.2
global hectares (gha) per resident of which foodsamptions, estimated at 1.4 gha/per capita,
was the biggest component. In that region, the Bibmtonnes of raw materials produced from
the land eventually became just 2.4 million tonné$ood consumed. Half a million tonnes of
packaging was used and almost one million tonndeaxf and drink were never eaten and sent
directly to landfill. The UK throws away 6.7 milliotonnes of food annually, a third of food
bought. This is equivalent to 15 million tonnekCuat So much for modern efficiency.

Without water, agriculture grinds to a halt. In dimped countries with clean tap water widely
available. It's easy to forget the long strugghes tvent on in the 19th and 20th centuries to bring
clean water to the urban masses. But in vast avkdke world sources of water are either
unreliable or under threat, and the fight to geted¢ water in the first place looks as though it
might like food quietly start to fall, despite thkeas of the World Health Organization and FAO.
As environmental science writer Fred Pearce hasvishthe world's virtual water trade (the
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amount of water that is embedded in food or othexdypcts needed for its production) is
equivalent to 1,000 cubic kilometres, or 20 Nilgers of water each year, most of it in
agricultural crops.

The Biotechnology Regulatory Authority of India Bill, 20132 whether addresses social
concerns?

General

The Biotechnology Regulatory Authority of India B2013 was introduced in the Lok Sabha on
April 22, 2013 by the Minister for Science and Tealogy, Mr. S. Jaipal Reddy. The Bill aims to
promote the safe use of modern biotechnology bwmecing the effectiveness and efficiency of
regulatory procedures. The objective of the Bill ts promote the safe use of modern
biotechnology by enhancing the effectiveness arfitigfcy of regulatory procedures and
provide for establishment of the Biotechnology Ratpry Authority of India to regulate the
research, transport, import, manufacture and useorghnisms and products of modern
biotechnology. The bill is in compliance of Intetioaal obligations arising out of Convention on
Biological Diversity and Cartagena

Protocol on Biosafety

The bill extends to the whole of Indialt declares about expediency of control by Unéoml
says that in the public interest that the Union kekkn under its control the regulation of
organisms, products and processes of modern biméady industry.

Biotechnology Regulatory Authority

The Bill establishes the Biotechnology Regulatorthrity of India (Authorityj. The Authority
will consist of a chairperson, two full time membeand two part time membéts The tenure of
office of chairman has been fixed for three yeahictv may be extended for further three
years''The Bill provides about selection procedure quzdifion term of office etc. It also puts a
restriction on Chairperson or Members on employnadtar cessation of office for a period of
two years from the date on which they cease to lofiide, accept any employment in, or
connected with the management or administratiommyf, person which has been associated with
or granted authorisation for research, transpornport of organisms or products or manufacture
or use of organisms and products under thisAdhese provisions definitely secure the
objective of fairness in decision making by thehauty.

Functions and Powers of the Authority?

The functions of the Authority shall include redirg the research, transport, import,

containment, environmental release, manufactureuardof organisms and products of modern
biotechnology. The Authority has the power to éatlinformation, conduct an inquiry and issue

directions for the safety of products or procesgesodern biotechnology.

Field trials for certain organisms or products aarime conducted unless the Authority permits
them as aiding the development of modern biotedgyokuch as genetically engineered plants,
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animals used in food or any animal clones that lwarmapplied in agriculture, fisheries or food
products. The Bill will not apply to the clinicalidls of drugs, under the Drugs and Cosmetics
Act, 1940, and food or food additives or any maleunder the Food Safety and Standards Act,
2006.

The Authority will not disclose confidential commne@&l information made available in an
application to the Authority. However, the Authgrihay disclose it in public interest or if this
disclosure will not harm any persén

Divisions under the Authority

Regulatory divisions of the Authority have beenatee for the implementation of safety
assessment procedures and processes. The divisimn@) agriculture, forest and fisheries, (ii)
human health and veterinary products, and (iiijustdal and environmental applicatidhsA
Risk Assessment Unit will appraise applications fpwoposed research, transport or
import of an organism or product, before final ayjyal is granted. The Product Rulings
Committee will make recommendations to the Autlyofdr the manufacture or use of
organisms or products. The Environmental Apprasatel will make recommendations
on environmental safety of organisms and products.

Other bodies

The Bill also provides for a Biotechnology Advisd@puncil will render strategic advice to the
Authority regarding developments in modern biotetbgy and their implications in India An
Inter-Ministerial Governance Board has been esthbli to promote inter-ministerial or
departmental co-operation for the effective disghasf the functions of the Authority

Procedure for grant of authorization for manufacture or use of organisms and product$?
Section 27 of the Bill provides details about pchae for grant of authorization for manufacture
or use of organisms and products as following

1) Every person shall obtain authorisation under @daygof sub-section@), for the purpose of
manufacture or use, of organisms and products fegeban Parts 1, 1l [except products covered
under drug as defined under claugedf section 3 of the Drugs and Cosmetics Act, 12410l
Il of Schedule I, and submit for the said purpaseapplication in the form and manner, along
with such fees and accompanied by such documedtsngarmation as may be specified by
regulations.

2) On receipt of the application under sub-sectibnf¢r the manufacture or use of organisms
and products specified under Parts |, Il [exceptpcts covered under drug as defined under
clause lp) of section 3 of the Drugs and Cosmetics Act, 1% Il of Schedule I, the
Authority shall forward the application to the Riaksessment Unit which shall undertake a
science-based evaluation of the application andnguibs risk assessment report as to the
safety of the proposed manufacture and use of @maror products to the Authority.

3) The Authority, on receipt of the risk assessmepbreunder sub-sectior2), as to the safety
for manufacture or use of organisms and produbts] forward the risk assessment report of
the Risk Assessment Unit to the Product Rulings @dtae for giving its recommendations
thereon, as to the safety of organisms and products
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4) The Authority shall obtain the opinion of the Emrimental Appraisal Panel in case of
organisms and products having environmental impactay be referred by the Authority:
Provided that in case of difference of opinion Edw the Environmental Appraisal Panel and
the Authority, the Authority shall pass an orderig its reason in this regard.

5) Without prejudice to the provisions contained irb-sections 1), (2), (3) and @), the
Authority shall obtain the objections or suggesdidiom the public in case of organisms and
products.

6) The Authority, on receipt of the recommendationdarmsub-section3}, as to the safety for
manufacture or use of organisms and products, sbakider all other relevant matters, in
addition to the risk assessment report submittetlty the Risk Assessment Unit and-

a) ifitis of the opinion that the proposed manufaetar use of organisms and products is
safe it may, in writing authorise, with or withoenditions, such manufacture or use of
organisms and products, as the case may be;

b) ifitis of the opinion that the proposed manuf@etor use of organisms and products is
not safe to human health or animal health or thir@mment, it may, in writing refuse to
grant authorisation for the manufacture or usergaoisms and products, as the case may
be;

c) if the Authority has reasonable grounds to belithat the person may not comply with
the conditions which may be imposed under claayén(respect of the authorisation, it
may in writing refuse to grant authorisation foe tlnanufacture or use of organisms and
products, as the case may be.

7) Where the Authority refuses to grant authorisatifierred to in clausec) of sub-sectiong),
it shall record the reasons for such decision amtish a copy thereof to the applicant.

8) The decisions of the Authority taken under clauseaf clause If) or clause ¢ of sub-
section 6) shall be communicated in writing to the applicantd be made available to public,
within ten working days of the decision being takgrit.

9) The Authority may, by notice given in writing toehapplicant, suspend or cancel the
authorization:

a) ifitis of the opinion that any condition of thathorisation has been violated; or

b) the authorisation was obtained improperly; or

c) any new risks have emerged for continuation ofaittevitiy.

10) The Authority may develop a prompt and effectivedurct recall system of organisms and
products in circumstances as specified.

State level body
A State Biotechnology Regulatory Advisory Commitiedl act as a nodal agency between the
state government and the Authority with regarchregulation of modern biotechnology.

Appellate Tribunal

A Biotechnology Regulatory Appellate Tribunal whkkar appeals against the decisions, orders or
directions of the Authority within a period of thirdays from the date on which the decision or
order or direction is communicated to RfmTrhe Tribunal will consist of a full-time chairen,
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who has been a judge of the Supreme Court of lada Chief Justice of a High Court, and five
part time expert membets.

Offences and Penalties under the Bill

The Bill imposes a penalty for providing false imfation (imprisonment for three months and
fine extending to Rs five 5 laki)and conducting an unapproved field trial (impris@mt for six
months to one year and a fine extending to Rs akbY?. If a person, without reasonable excuse,
resists, obstructs, or attempts to obstruct, ingrerte, threaten, intimidate or assault an offider o
the Authority or any person assigned to dischanyefanction under this Act, or in exercising his
functions under this Act, he shall be punishabldwnprisonment for a term which may extend
to three months and also with fine which may extenfive lakh rupe€s. It also provides about
offences by companiéésociety, trust or universityand also by Government DepartméhBill
providesthat cognizance of any offence punishable undes Aut shall be taken only by
complaint made by the Authority or any officer @rgon authorised by it and shall be tried by the
court not below the rank of Chief Metropolitan Mstgate or a Chief Judicial Magistr&f@he

Bill has two schedules.

Conclusion

Thus the BRAI bill attempts to streamline the pihae for the safe use of modern biotechnology
by enhancing the effectiveness and efficiency gulaory authority. Although it provides a
comprehensive mechanism and procedures for regulafi GMO in India but it also has been
criticised by civil society on the basis of variogiounds including conflict of interest between
BRAI and Department of science and Technology, ridieg of State Government’s role, lack of
socio- economic assessment, insufficiency of pumestt etc.

There should a socio- economic study of issuesimgléo genetically modified crops before the
introduction of any regulatory mechanism so thbsath issues must be properly addressed.
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Central Vigilance Commission: Need to Maintain Insitutional
Integrity, Independence and Autonomy for Its Effectve
Functioning

Prem Chandra*
Prof. SK. Bhatnagar**

Who will watch the watchman?
Abstract

Necessity is the mother of invention. It may bedgop bad for mankind. Corruption, perhaps is fast
wearing down the belief in the state. Such a dgwetnt would not only be dangerous for the sociaty b
also jeopardize the integrity of the nation. Cortiop is posing to be a great challenge at the Soft@nt.
The administration has come to play a decive ralénfluencing and shaping the socio-economic order
and affect the daily lives of the people over aengenvas. In the flush of power the administrafiohibits
a tendency to disregard individual rights and imsts in the name of public good. Therefore an urgen
problem of the is to evolve an defective and mdshario contain these dangers by controlling the
administration in exercising its power, safeguagliindividual rights and creating procedures for
redressal of individual grievances against the austration.

Introduction
There is a perception that the Indian bureaucraapefficient and corrupt. There is no doubt
about the correctness of the statement. Membdteaxecutive come from the general public.

Both of them share same social and moral valuesth&geople of India at present definitely

lack the value of abiding by the law. Any persohpwries to follow all the rules instead of being

praised, is rediculed by the society. Social sanctir disapproval is the greatest law enforcing
agency. How the members of executive recruited fsoch people may be honest? Members of
the executive are under greater stress. If theyhanest, they are, apart from being rediculed,
considered to be useless and worthless by theiilyffamembers, freinds and the people with

whom they deal.

A serious problem afflicting the Indian polity ikat of corruption in the administration. This
distorts the decision making process of administnat Incorruptibility is the essential

requirement for public confidence in the administraof Government departments. To eradicate
and checking corruption amongst government servants to strengthen the existing anti
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corruption mechanism, the Central Vigilance Comiunissvas created in February, 1964 by a
resolution of Government of India. The Commissioraswestablished as a result of
recommendations of the Committee on Preventionoofuption that is also known as Santhanam
Committee which was appointed in 1962. The Committead recommended that the
Commission should be concerned with two major il facing the administration.

1. Prevention of Corruption and maintenance of intg@mongst Government servants.

2. Insuring just and fair exercise of administrativevers vested in the various authorities.
Thus the Committee had recommended two major nsattecome within the preview of the
Commission.

1. Cases of Corruption and,

2. Cases involving maladministration.

The Government accepted the recommendations dConemittee as regards corruption but not
maladministration because the latter problem wgsebiough to require separate machinery by
itself and if the Commission was burden with theiadnal responsibility for maladministration
along with corruption, it would dilute its effecémess in dealing with cases of corruption. The
Vigilance Commission has jurisdiction and powersédapect of matters to which the executive
power of the center extends. Vigilance is an irdegart of all Government institutions. Anti-
corruption measures are responsibility of the Gei@overnment. At the time of setting up, CVC
was not a statutory body. According to the reconaaéon of the Santhanam Committee, CVC,
in its functions, was supposed to be independethafexecutive. The sole purpose behind the
setting up of the CVC was to improve the Vigilaackninistration of the country.

In September, 1997 the Government of India estadatighe Independent Review Committee to
monitor the functioning CVC and to examine the viogk of CBI and the enforcement
Directorate. Independent Review Committee viderefzort of December, 1997 suggested that
CVC be given a statutory status. It also recommeéntat the selection of Central Vigilana
Commissioner shall be made by High Powered Comenittamprising of the Prime Minister,
Home Minister and the Leader of Opposition in LokaBha It also recommended that the
appointment shall be made by President of Indigzhenbasis of recommendation made by High
Powered Committee. That, the CVC shall be respm§ip the efficient functioning of CBI. CBI
shall report to CVC about cases taken up for ingaBon. The appointment of CBI director shall
be made by a Committee headed by Central Vigilademmissioner. The Central Vigilance
Commessioner shall have a minimum fixed tenure tiad a committee headed by Central
Vigilance Commissioner shall prepare a panel fgoatment of Director of enforcement. On
18" December, 1997 the Supreme Court in the caseraetiNarain vs. Union of India [(1998)1
SCC 226] :( AIR 1998 SC 889) exercising its autlitgunnder Art. 32 read with Act 142 to
implement an important constitutional principletbé rule of law ordered that the CVC shall be
given a statutory status as recommended by IndepériReview Committee. The Judgment in
Vineet Narain case was followed by the 1999 ordieannder which CVC became a multi
member Commission headed by Central Vigilance Casiamer and got statutory status. Thus
the 1999 ordinance stood promulgated to improveviggance administration and to creat a
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culture of integrity as for as Government admiaistn is concerned. Ultimately, the 1999
ordinance was replaced by the Central Vigilance (@&t of 2003) which came into force with
effect form 11" September, 2003. The object and purpose of 20@3sA have an integrity
institution like CVC which is in charge of vigilae@dministration and which constitutes an anti-
corruption mechanism. In its functions, the CVGiiwilar to Election Commission Comptroller
and Auditor General Parliamentary Committees ete 2003 act has been enacted to provide for
the constitution of a Central Vigilance Commissaman institution to inquire or cause inquiries
to be conducted into offences alleged to have beemitted under the prevention of Corruption
Act 1988 by certain categories of public servantstt® central government, corporations
established by or under any central act governmentpanies societies and local authorities
owned or controlled by the central government amdrfatters connected there with or incidental
thereto. We may point out that in Australia, USAK @nd Canada there exits a concept of
integrity institutions. In Hongkong we have an Ipdadent Commission against corruption. In
Western Australia there exists a statutory CoramptCommission. In Queensland we have
Misconduct Commission. In New South Wales thera flice integrity commission. All these
come within the category of integrity institutidhis clear from the scope and ambit of the 2003
Act, that the CVC is also an integrity institutidhis to supervise Vigilance administratiofhe
2003 Act provide a mechanism by which the CVC regaiontrol over CBI.

Constitution of Central Vigilance Commission

Under the Vigilance Commission Act, 2003 the Consiois shall consist of a Central Vigilance
Commissioner as chairperson and not more than tigdace Commissioner Members. The
Central Vigilance Commissioner and the Vigilancemtaissioners shall be appointed from
amongst persons who have been or are in All Indi&i€es or in any civil service of Union of
India or in any civil post under the union havingplvledge and experience in the matters relating
to Vigilance, Policy making and administration unging police administration. The appointment
of Central Vigilance Commissioner and Vigilance Qoissioner shall be made by President of
India after obtaiming the recommendation of a HRgwered Committee Consisting the Prime
Minister-Chairperson, the Minister of Home Affaasd the Leader of opposition in House of the
People as members Further provided that the appenttof the Chief Vigilance Commissioner
and other Vigilance Commissioners shall not be lidvéor the reason of any vacancy in
Committee. The Central Vigilance Commissioner angil#hce Commissiners shall hold office
for a term of four years or till he attains the agesixty five years, whichever is earlier. The
Central Vigilance Commissioner shall be ineligiite reappointment. The Chief Vigilance
Commissioner and other Vigilance Commissioner dh@llemoved from his office by an order of
President on the ground of proved misbehavior capacity after the Supreme Court inquiry.

Chapter 1l of the CVC Act, 2003 refers to functiomnd powers of the Central Vigilance
Commission. CVC exercise superintendence over thetibning of the Delhi Special Police
Establishment insofar as it relates to investigatd offences alleged to have been Committed
under the Prevention of Corruption Act, 1988. Th&QCis empowered to exercise
superintendence of the functioning of C.B.I. lalso empowered to give direction to CBI and to
review the progress of investigations conducteddBl into offences alleged to have been
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committed under the prevention of corruption Ac@88. CVC is also empowered to exercise
superintendence over the Vigilance administratidntie various ministries of the Central
Government, PSUs, Government Companies etc. Thensoand functions discharged by CVC
is the sole reason for giving the institution th@ménistrative autonomy, Independence and
insulation from external influences.

Institutional Integrity of CVC

The object and purpose of the 2003 Act, is to havéntegrity institution like CVC which is in
charge of vigilance administration and constititesanti-corruption mechanism. Under the Act,
CVC is given a statutory status. It stands estaipigsas an institution. The constitution of CVC
makes it an integrity institution.

Appointment of Chief and Others Vigilance Commissiaers

The parliament has put its faith in the High Powlet®mmittee consisting Prime Minister, Home
Minister and the leader of Opposition. It is persdmhat such High Powered Committee
entrusted with the wide-discretion to make a chevdeexercise its powers in accordance with
the Act, objectively and in a fair and reasonabBnner. The HPC must take into consideration
the question of institutional competency into actoulf the selection adversely affects
institutional competency and functioning then ialslbe duty of HPC not to recommend such a
condidate. The HPC had to taken into consideratibat is good for institution and not what is
good for the candidate. Certainly the personalgirtie has a co-relationship with institutional
integrity. The prescribed form of oath under se®) B¢quires Central Vigilance Commissioner to
uphold the sovereignty and integrity of the courdnd to perform his duties without fear or
favour. Under sec 6(1) the Central Vigilance Conmmgiser shall be removed from his office only
by an order of the President on the ground of ptawnésbehaviour or incapacity, after a inquiry
made by Supreme Court. All these provisions indicaat CVC is an integrity institution. The
HPC has therefore to take into consideration tHeegaindependance and impartiality of the
instititution. It has to take an informed dicisik@eping in mind the above mentioned vital aspects
indicated by the purpose and policy of the 2003 Rds the independence and impartiality of the
institution like CVC which has to be maintained gmmdserved in the larger interest of the rule of
law.

Centrefor PIL & An. vs. Union of India& An. (AIR 2011 S.C. 1267)n this case, two writs of
quowarranto petitions were filed under Art. 32 loé Constitution of India in the Supreme Court
raising a substantial question of law and publipaniance as to the legality of the appointment of
Shri P.J. Thomas as Central Vigilance Commissiameter sec 4 (1) of the Central Vigilance
Commission Act 2003. Shri P.J. Thomas was appoitdethe Indian Administrative Service
(Kerala Cadre) 1973 batch where he served in diffecapacities with the state government
including as secretary, Department of Food andl@uipplies in the year 1991. During that
period, the State of Kerala decided to import 30,00 of palmolein. The CAG in its report Feb,
1994 alleged some irregularities in the import alnpolien. This report of the CAG was placed
befor the Public Undertaking Committiee of the Har@ssembly.
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The Committee also alleged irregularities causingpss of more than Rs. 4 crore to the
exchequer. An FIR was registered against Shri Kadaran, then Chief Minister and six other
who were involved in the import of palmolien. Th&at® of Kerala accorded its sanction for
prosecution of Shri P.J. Thomas and others on 3&Mber, 1999. In the charge sheet filed befor
the trial court, the allegation was made against. I®n 18 Jan 2011 a note was put up by the
concerned Under Secretary that a regular deparanentjuiry should be held against Shri P.J.
Thomas for impossing a major penalty. OH' F&b, 2003 the DoPT had made a reference to the
Central Vigilance Commission. Keeping in view tletfand circumstances Commission advised
to initiate major penality proceeding against Shd. Thomas. In November, 2005 the state of
Kerala took the position that the allegation magéhle investigation agency were invalid and the
cases and request for sanction against Shri Pamd#$ should be withdraw. In Oct., 2006 the
Chief Secretory to the Government of Kerala agaioteva latter to the Government of India
informing them that the state Government had delcideontinue the same.

The case has been re-examined by CVC. The CVClse\ed that no case is made out against
Shri P.J. Thomas and others and no loss has bemeddo the state government but no any
reasons were given as to why CVC has changed iligreapinion. It is found that there are at
least six nothings of the DoPT between 2000 and4 200ich had recommended initiation of
penality proceeding against Shri. P.J. Thomas.dpt&nber 2010 the DoPT empanelled three
officers including Shri. P.J. Thomas for the pdsCentral Vigilance Commissioner. Along with
the brief the matter was put up to the HPC for ti#lg one candidate out of the empanelled
officers. The meeting of HPC consisting of the Rriktinister, the Home Minister and the Leader
of the Opposition was held off September, 2010. In the meeting, disagreementecasded by
the Leader of Opposition despite which nhame of $hdi Thomas was recommended for the
appointment of the post of Central Vigilance Consitiser by majority. In the instant case the
HPC had faild to take into consideration pendentyamolin case befor the Special Judge,
Thiruvananthapuram and various nothings of DoPTirsfjaappointee. The recommendation
dated 3' September 2010 of HPC in entirely premised orbthaket clearance given by CVC on
the 6" Oct., 2008 and on the fact of respondent beingiapgd as Chief Secretary of Kerala his
appointment as Secretary of Parliamentary Affamd his subsequent appointment as Secretary
Telecom.

While making recommendations the criteria of thadidate being a public servant or a civil
servant in the post is not the sole considerafitwe. HPC has to look at the record and take into
consideration wether the candidate would or wowidh® able to function as a Central Vigilance
Commissioner. Wither the institutional competenayuld be adversely affected by the pending
proceeding and by that touchstone the candidatelstaisqualified then it shall be duty of HPC
not to recommend such a candidate for the aboveonsa the Supreme court held that the
recommendation for the appointment of Shri P.J.n&® as Central Vigilance Commissioner is
non-est. in law and laible to be quashed.
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Conclusion

Incorruptibility and integrity are essential reauirent for public confidence in the administration
of government department. The menial of corruptannot be permitted to be hidden under the
carpet of legal technicalities. Under the proviscséc 4 (1) parliament has put its faith in the
three members High Powered Committee. It is preduthat such High Powered Committee
entrusted with wide descretion to make a choicéexircise its powers in a fair and reasonable
manner. It is well settled that mere confermenthef wide discretionary powers per se will not
violate the doctrine of reasonableness or equdtpch of the members is persumed by the
lagislature to act in public interest. If one membgthe committe dissents that member should
give reasons for the dissent and if the majorigagrees with the dissent, the majority shall give
the reasons for overruling the dissent. This wilhdp about fairness in action. We are of the view
that if the above methodology is followed transpayewould emery which would also maintain
the integrity of the decision-making process.
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Cyber Forensics: A Techno-Scientific Revolution
Against Cyber Crime

Dr. Hemlata Sharma*

“Technological progress is like an axe in the haofis pathological criminal.”
- Albert Einstein.

Abstract
As change is inevitable, the innovation in new tedbgy continues to grow in its prevalence and
frequency. The cyber criminals have changed thedthod as according to advanced technology. To
reduce these cyber criminal activities, cyber crialiinvestigations need to be supported with digita
evidence collection tools and techniques and atsdhe development of digital forensic science and
specifically cyber forensics. The goal of cybeefwics is to examine digital media in a forensicatbund
manner with the aim of identifying, preserving,aeering, analyzing and presenting facts and opigion
about the information.
Cyber forensics, still rather a new regulation ioneputer security and law enforcement, is a rapidly
growing and it focuses on finding digital eviderafeer any infringement in computer security. Witle t
growing importance of computer security and theasemess of cyber crime, it is important for conaput
professionals to understand the technology thased in cyber forensics The aspiration of cybeeifigics
is to do a structured investigation and find ouaetly what happened on a digital system, and whe wa
responsible for it.
But one of the greatest lacunae in the field of poters is the absence of awareness about the cyber
forensics laws anywhere in world. This researchgragxamines the devastating challenges of the cyber
crime through the cyber forensics. This researchgpaxplores the concept of the cyber forensicsitnd
current legal applications. “Giving birth to newdenologies is the work of inventors and making afse
those technologies for more advanced and drastines is the craftwork of criminals.”

Introduction

The digital revolution has widened the outlook afirtan approach towards the technological
enhancement. The Internet facility has been adadessow both in office and bedroom providing
a gateway to communicate in a free flow of infonioratand ideas with others across the world.
At a rather unique societal and cultural cross redmiost every facet of our day to-day lives is
impacted by digital technologies like email, Inte;ronline banking, digital music, etc.

Historically, criminal investigations relied on tle®ncepts of physical evidence, eyewitnesses,
and confessions. Today, the criminal investigatastmecognize that a vast amount of evidence
will be in the electronic or digital form. The crarscene may consist of a computer system or

* Associate Professor, Ideal Ingtitute of Management and Technology & School of Law (G.G.S.
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network. The eyewitness of today and tomorrow maa lcomputer generated ‘log file'. In order
to effectively deal with this fundamental changesiridence, the science of digital forensics has
been developed, or more correctly is developilfghile developing standards for dealing with
electronic or digital evidenc#,is necessary that other supporting discipliniss enust evolve in
order to assist the investigator in this rather neam?

The power of the technological advancement thamfisrmation technology age has become a
boon to the human community, but this paradigmfisimrithe human being is also reflected in the
area of crime and committing crimes in the virteiavironment called the cyber crintes.

The increase in cyber criminal activity places mist on law enforcement and government.
Today, traditional criminal investigations needbi® supported with digital evidence collection
tools and techniques. This need has led to thelalwent of digital forensic science and
specifically computer forensiés.

Cyber forensics, also called computer forensicthaesapplication of computer investigation and
analysis techniques to gather evidence suitablgifesentation in a court of law. The goal of
computer forensics is to perform a structured itigaon while maintaining a documented chain
of evidence to find out exactly what happened epraputer and who was responsible fdr it.

Cyber Forensics

The wordforensicsliterally means “a science that deals with thetr@taand application of a
particular field.” Computer forensics is the scienihat is concerned with the relation and
application of computers and legal isst&yber forensics is a new and fast growing fielalt th
involves carefully collecting and examining elecdimevidence that not only assesses the damage
to a computer as a result of an electronic atthakalso to recover lost information from such a
system to prosecute a crimirfal.

The simple definition of computer forensics is thia¢ art and science of applying computer
science to aid the legal process. Although plefityc@ence is attributable to computer forensics,
most successful investigators possess knowledgavestigations and a skill for solving puzzles,
which is where the art comes ih".

Cyber forensics combines specialized techniques thié use of sophisticated software to view
and analyze information that cannot be accessdllebgrdinary user. This information may have
been deleted by the user months or even yearstpribie investigation, or may never have been
saved to begin with, but it may still exist in whdalr in part on the computer's driVe.

Evidence from computer forensics investigationsssally subjected to the same guidelines and
practices of other digital evidence. It has beeedus: a number of high profile cases and is
becoming widely accepted as reliable within U S BEncopean Court Systerfs.
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The term “computer forensics” is associated withelatively new class of crime. Essentially
computer forensics is used to describe the stuadywiputer and storage devices for the purposes
of obtaining legal evidence. The evidence must dg@able of being used in legal proceedings.
Computer forensics involves the recovery of losimdged, hidden or password-protected data
from a computer system after the system has crashbden effected by a virus, or because of
accidental, deliberate or malicious file corruptionloss. As such, computer forensics can be
described as the scientific process of preseniohntifying, extracting, and documenting and
interpreting data held on electronic storage mé&dia.

Computer forensics is the postmortem of a comperierinal act. It is the process that will comb
potential evidence and interpret it to concludenmrether or not the device was used to facilitate
the crime. Proper investigation methods when usiéldenable investigators to present credible
evidence in courts of law and hence lead law-bnsake criminals to pay the price for their
actionst?

Components of Cyber Forensics

Cyber forensics consists of two components:

I) Computer Forensic

It is the control of acquiring, preserving, retiigy, analyzing, reconstructing, and presenting data
that has been processed electronically and stanecbmputer media including networks. This
relates to investigations by law enforcement agenfor use in a court of law. The methods used
must be technologically robust to ensure that ibgtive information is recovered, that original
evidence is unaltered, and that no data were amdaddeleted from the original collection.
Generally, computer forensics investigations amdopmed after the crime or event occurred. A
forensic computer expert may recover files thatehaeen lost or deleted by accident. Information
potentially valuable to criminal or civil casesancourt of law are identified and collected using
investigative techniques. Law enforcement employsrisic science expert to:

1) assist pre-search warrant preparations and pasirediandling of the computer equipment;

2) help support individuals’ claims of sexual harassmewnrongful termination, or age
discrimination;

3) aid insurance companies in mitigating costs wherssible fraud in accidents, arson and
workman’s compensation cases occur;

4) help corporations discover and confirm evidencateel to embezzlement, sexual harassment,
theft or misappropriation of trade secrets, an@oithternal/confidential information.

II) Network Forensics

It involves gathering digital evidence, which camtbansient and not preserved with permanent

storage media distributed across large-scale, ampetworks. Network forensics is a more

technically challenging area of cyber forensicsitageals primarily with in-depth analysis of

computer network intrusion evidence. This is difficbecause current commercial intrusion

analysis tools are inadequate to deal with todagtsvorked, distributed environmenifs.
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In the computer security mechanism, the logs fies used to describe the behaviors of the
computer system, applications and users, monitothng user's operations of the system,
recording anomalies of the system. Once the systaminvaded, we can find out loopholes in
the current system by analyzing the logs filesnifie weak points in network security, and

analyze the possible attacks, and thus take apptepmeasures to strengthen the network
control. Log data is also an important source @rmation and should be preserved in digital
forensic investigations. To carry out forensic commpy, trustworthy logs are needed to be
admissible for the use in court. Moreover, since thg contains private information, the

confidentiality of the log files must be preservétierefore, the logs file’s integrity and security

are important to the maintenance of the system,itoroon system activity and the security of

systemt®

Case Laws Regarding Utility of Cyber Forensics

The following cases decisions proves the importariicgilizing cyber forensics-

In United States v. Tuckethe defendant was found guilty of possession didghdrnography.
The conviction was strengthened by computer foosnevidence which was found in deleted
internet “cache” files which were saved to the ddént’s hard drive.

A European murder case of a young girl was murdeted nightclub. The nightclub had a
computerized ID system which recorded who had bsethe club each night. The software
recorded the time when the card was swiped butitfiG@mation was not stored within the
system. However, a computer forensics investigatias able to retrieve this deleted d4ta.

A Hong Kong rape case of a girl who was involvedegular “chatting” with a man over the

Internet. After chatting to each other for someetithey arranged to meet and the girl was
subsequently raped. A computer forensics investigaas carried out on the girl's computer
and the address of the man was ascertained. Aefudgkamination of the man’s computer
revealed the contents of his conversations withdgine The man subsequently admitted his
guilt.*’

In Australia, Sony Computer Entertainment Australia Pty Ltd v opalevic involved the
infringement of two trademarks. The respondents ewavolved in manufacturing and
distributing CD-ROMs bearing counterfeits of then$olrademarks. When the respondents
became aware that they were going to be investigétey deleted many business records from
their computer. A computer forensics specialist @lale to recover the deleted computer fifes.

Advantages of Cyber Forensics

a) It helps in controlling cyber crime,

b) Itis quick and efficient,

c) Enables legal professionals to produce as evideéaize which would otherwise be unable to
be produced to the court, and
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d) The ability to recover data, which has been de|atathaged, hidden or lost, is of great
advantage to legal professionals involved in liiiga

Cyber Forensics Methodologies

Forensic methodologies generally divided into twoeldl categories -

The first is theDEAD FORENSICS where the computer is abruptly disconnected from t
power and then the hard disk is acquired to perfilonensics analysis later in a forensic lab. This
method is great for preserving data on disk, blat @f volatile data lost in this process, which
may be useful. A skillful attacker may never eveitemtheir files to disk. A real world example
of this is the code red worm.

The second methodologylVE FORENSICS, recognizes the value of the volatile data thag ma

be lost by a power down and seeks to collect mfeorunning system. As any such action will in

some minor ways alter the system, it is not purérensic terms. But on exceptional cases an
investigator with a proper advice from and expart collect the volatile data provided with the

documents the entire data collection procedure witpporting photographs & time stamps

before and after the data collecti$n.

Legal Aspects of Cyber Forensics

Cyber forensics is a relatively new regulationtte tourts and many of the existing laws used to
prosecute computer-related crimes, legal precedesmutsl practices. The best source of
information in this area is the United States Depant of Justice’s Cyber Crime web site. The

site lists recent court cases involving computeerisics and computer crime, and it has guides
about how to introduce computer evidence in coand what standards apply. The important

point for forensics investigators is that evidenmnast be collected in a way that is legally

admissible in a court case.

A constant challenge facing computer forensic itigators is inherent fragility of digital
evidence. When handled improperly, digital evidecae be easily altered or even eliminated. In
the minutes and hours immediately following thecdigery of a crime involving digital evidence,
the actions taken by the first respondent shoulsuenthat the evidence is preserved in a
forensically sound manner. Mistakes in interpretatand analysis can be reduced by rigorous
application of the scientific method performing axktive investigation and research,
guestioning all assumptions and developing a psottest explains the facts.

Every method used to destroy evidence, once foentils a risk to the individual doing the
destruction. Any attempt to destroy evidence ingigahat there is something to hide, and is
likely to destroy the credibility of the side thddes it. There are few pieces of evidence that can
be found on a computer that are more damagingaHaing of evidence tamperirtg.

The Judicial System is having difficulties in matwg and interpreting standardization for
computer forensics, it becomes the responsibilftghe scientific community to assist in this
endeavor. In the evolution of the Indian challengeyber crimes, during the last three years,
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Police in different parts of the country have begposed to the reality of cyber crimes and more
and more cases are being registered for investigti

With the increased use of computers in society ndeessity of electronic evidence in litigation
has increased. The valuable evidence can be foumdh @omputer, which enables legal
professionals to produce evidence, which had pusiyobeen lost, destroyed, hidden or deleted.
While there are disadvantages associated with ctangorensics, the advantages are far
greater®®

Cyber forensics tools to trace activities are nemgsfrom a law enforcement perspective;
however, any data gathered with regard to an iigeagin must not violate the privacy rights of
individuals. More important, the policies in plaskould protect the privacy of individuals not
related to any suspected crime. This field will ldeacrucial electronic evidence to be found,
whether it was lost, deleted, damaged, or hidded,used to prosecute individuals that believe
they have successfully beaten the system.

Computer forensics is used as an investigativeitootder to allow the investigator to determine
what has occurred, when it occurred, where it gecyrwhy it might have occurred, and
hopefully who is responsible. These outcomes ardlifferent from the goals of traditional
criminal investigations. The use of criminal priof can greatly assist the investigator in
developing investigative and media search strasegeucing the number of possible suspects,
and effectively interviewing identified suspeétsAs more and more criminal behavior becomes
linked to technology and the Internet, more evidewill move into the realm of the digital or
electronic world. This evolution of evidence med#mast investigative strategies also must evolve
in order to be applicable today and in the not mtadt future. It is predicted that criminal
profiling will continue to be an effective investitive tool and will surely undergo modifications
and growth as it matures into the age of advareethblogy and cyberspatke.

Cyber crime threatens our commercial and persafatys Cyber forensics has developed as an
indispensable tool for law enforcement. But in theital world, as in the physical world, the
goals of law enforcement are balanced with the gy@dl maintaining personal liberty and
privacy. Computer forensic investigators must vara of the legal environment in which they
work, or they risk having the evidence they obta@mg ruled inadmissible.

Forensic investigators should understand that befloey seize a computer or other electronic
hardware they must requires a search warrant. $hewyld be aware that if they wish to access
stored electronic communications, they would need domply with the Electronic
Communication Privacy Act. If they wish to condueal-time electronic surveillance, they will
need to obtain a wiretap order from a judge.

Computer forensic investigators face ethical dilemamThey must exercise their discretion
wisely, balancing their prosecutorial zeal withpes for citizens’ individual liberties. Criminal
investigators in America have grappled with thesame issues for over two hundred
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years. Digital technology is not the first “newatto challenge law enforcement. The railroad,
telephone and automobile posed similar challenggsfollowing Constitutional principles and
encouraging ethical behavior we will achieve tlghtibalance between liberty and security in the
digital age?’

Provisions in Indian Telegraph Act

The Indian Telegraph Act authorizes the surveikant communications, including monitoring
telephone conversations and intercepting persoad| im case of public emergency or "in the
interest of the public safety or tranquility." Eye8tate government has used these powers. The
Union Government also uses the powers of the In@ielegraph Act to tap phones and open
mail. The Indian Telegraph Act of 1885 authoriZes surveillance of communications, including
monitoring telephone conversations and interceptiengonal mail, in cases of public emergency,
or "in the interest of the public safety or trardui® The Central Government and State
Government used these powers during the year. ddihadhe Telegraph Act gives police the
power to tap phones to aid an investigation, theyewot allowed to use such evidence in court.
However, under POTA and the Unlawful Activities ¥ation Act (UAPA) such evidence was
admissible in terrorist cases, and some human sriglativists noted that the new UAPA
Ordinance confers additional powers on police ® intercepted communications as evidence in
terrorism cases. While there were elaborate legfalgsiards to prevent police from encroaching
on personal privacy, there were no such proteciioterrorist cases.

Indian Evidence Act, 1872

In Indian Evidence Act, the scope of term docuntenhclude electronic record. Section 65B of
the Indian Evidence Act recognizes admissibilitycomputer outputs in the media, paper, and
optical or magnetic form. There are detailed priovis relating to admissibility of computer

output as evidence. New section 73A of Indian Ewvide Act prescribes procedures for
verification of digital signatures. New SectionsA8&nd 85B of Indian Evidence Act create

presumption as regards electronic contracts, eleictrrecords and digital signatures, digital
signature certificates and electronic messages.

According to Indian Evidence Act, Section 65 refess"Cases in which secondary evidence
relating to documents may be given". However, thedifications made to this section by
Information Technology Act, 2000 have added Sesti65 A and Section 65 B. According to
Section 65 A of the Indian Evidence Act, explai@ohtents of electronic records may be proved
in accordance with the provisions of Section 65B".

Whether by design or otherwise, Section 65B cleathtes that " Not withstanding anything
contained in the Indian Evidence Act, any informatcontained in an electronic record which is
printed on a paper, stored, recorded or copiedpitical or magnetic media produced by a
computer called the Computer Output shall be dedméé also a document..."

However, for the "Computer Output" to be consideasdadmissible evidence, the conditions
mentioned in the Section 65 B (2) needs to be featisSection 65B(2) contains a series of
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certifications which is to be provided by the perseho is having lawful control over the use of
the computer generating the said computer outpdiisanot easy to be fulfilled without extreme

care. When a Cyber Crime is reported, the Polidehaie to quickly examine a large number of
Computers and storage media and gather details Wwbioh further investigations have to be

made. Any delay may result in the evidence gettibiiierated in the ordinary course of usage of
the suspect hard disk or the media.

Any such investigation has to cover the followingimaspects of Cyber Forensics, namely,
1. Collection of suspect evidence;
2. Recovery of erased/hidden/encrypted data; and
3. Analysis of suspect eviden€e.

Indian Penal Code, 1860

A number of amendments have been made to Sectibyn$6Z, 172, 192, 463, and 464 the
Indian Penal Code, 1860 and the like. The key amemd relates to the widening of term
document to include electronic records. Section #64v recognizes the concept of digital
signature.

The Computer Forensics Process

Forensic computer examinations are unlike ordirdata recovery efforts. Forensic computer
examinations use strict controls and proceduresngure that all existing data is found, that the
original data is preserved unchanged, and thareecgvered data is admissible in court or other
legal proceedings. Deleted, disguised, hidden as$word protected data can be retrieved in
many instances. The forensic examiner is able ¢cover many forms of data, which are not

readily accessible. The recovered data would tleecabefully documented, catalogued, analyzed
and recorded in exhibits, and reports would begmesl to the client or the courts in compliance
with the rules of evidence.

Computer forensic examiners first make exact copiesl hard drives and disks using computer
forensics software. The program automatically recewdeleted documents, emails and graphic
images and displays them in an easy to read foiGzah file’s date and timestamp is displayed,
making it easier to assemble a timeline relatedtten the file was created, saved or viewed.

Every computer forensics examiner should employetaos methods and procedures for all
examinations. The examiner should be aware ainadist during the investigation of all possible
conclusions that their examination may lead tosTpriotects the examiner from allegations of
bias. During an investigation, the methodology,alhtomputer forensics specialists follow, can
be summarized as follows:

1. acquiring evidence without altering the original;

2. authenticating that the recovered evidence isaheesas the original; and

3. analysing the data without modification.
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In many criminal cases involving computers and tebemic technology, we encounter multi-
jurisdictional issues that challenge the very legiaiicture of all nations’ legal and statutory
codes. For example, today we find criminal entegsibeing initiated from different nations
throughout the world, and to effectively investgjaapprehend, prosecute, and convict these
individuals we must utilize appropriate judiciabseh warrants. It is also necessary that the penal
codes of the respective nations have statutoryoatytor legal action to be pursued. The “I love
you” virus in 2000, which caused an estimated $illlo in damages, was released by an
individual in the Philippines and created havocctimputer systems throughout the world.
Despite the extensive damage, this case was neegqutable because the Philippines did not
have legal restrictions against behavior of thgetwhen this virus was released.

An additional problem with this new-age criminaltiaity that relies on technology and
electronics is the ease with which one person ogreisonate another through rather elaborate
spoofing schemes. A related activity that has oostnation’s businesses an enormous financial
loss is identity theft. This crime of identity thefenerally takes the victim approximately 6 to 9
months of work with credit agencies, bill collecpand other credit entities before they can have
any semblance of restoring their good name andtsthding.

Since personal computers can store the equivafesgw@ral million pages of information, and
networks can store many times more than this amotimtata, the location and recovery of
evidence by a trained computer forensic specialimtking in a forensic laboratory may take
several days or weeks.

When it is necessary to access a suspect’'s comautemspect data, one will have to have an
appreciation and working knowledge of the aspefteaoh operating systefhiThe computer as a
repository of criminal evidence as in case of Cpitinography and child exploitation materials,
Stalking, Unauthorized access into other compugstesns, Fraud, Software piracy, Gambling,
Drugs, Terrorism-attack plans, Terrorist organaadi Web-site recruiting plans, Credit card
numbers in fraud cases, Trade secrets, Governmetfdassified documents as a result of
espionage activities, ete.

Conclusion

Cyber Forensics can be defined as the use of temhnand science for investigation and fact
recovery when dealing with criminal matters. Cylbarensics is the technological aspect of
retrieving evidence to use within criminal or cidburts of law. They are able to recover
damaged and deleted files. Some cases in partiogkd the art of computer forensics as their
lead of evidence to indict a criminal offender imdfthe location of a missing person.

Today in the present era there is a need to ewlegber-jurisprudence based on which cyber
ethics can be evaluated and criticized. Furtheetiea dire need for evolving a code of ethics on
the cyberspace and disciplifie.



Dr. Hemlata Sharma Page 45
Whereas cyber forensics is defined as “the coblectf techniques and tools used to find
evidence in a computer”, ultimately abiding by slegentific method will help forensic examiners
to avoid egregious errors. Carefully exploring poid sources of errors, hypothesis testing and
qualifying conclusions with appropriate uncertaintyill protect forensic examiners from
overstating and misinterpretation the facts.

Digital evidence should trigger new rules of crialiprocedure because computer related crimes
feature new facts that will demand new law. Exigtiaw is naturally tailored to law enforcement
need and privacy threats they raise. Digital evigeiis collected in different ways than
eyewitness testimony or physical evidence. The wawys of collecting evidence are so different
that the rules developed for the old investigatioften no longer make sense for the rféw.

Suggestions

In the case of cyber forensics, the crime scetkeignachine that was hacked, the victim is the
entity to which the computer belongs, and the haiskéhe criminal. The evidence in the case of
computer forensics is the trail left by the hackelnjch is recorded in the log files. In order for
computer forensics to be effective, one must haeerate and trustworthy log files.

Searching computer files is an extraordinarilyidifft process, because files can be moved from
one computer to another throughout the world in a&ten of milliseconds. Files can also be
hidden in slack space of the computer hard drivetored on a remote server located in other
geographic jurisdictions. Files can also be enegpmisleadingly titled, or commingled with
thousands of unrelated, innocuous, or statutoribtgeted files. It is to address these challenges
that the FBI has developed a Computer Analysis &esp Team (CART Team); the IRS has a
Seized Computer Evidence Recovery Team (SCER Teand; the Secret Service has an
Electronic Crime Special Agent Program (ECSAP) i8.Department of Justice 2002.

The software’'s easily available for the governmgmbuld restrict download by appropriated
actions. New amendments should be included inrif@rhation Technology Act, 2000 to make
cyber forensics efficient and active against theec\crimes?

The Law Enforcement Agencies i.e. Police, Prosenutind Judiciary etc. and the Public at large
may be made aware and trained through specialrtgaprogrammes/seminars and workshops for
the effective implementation of Information techomgy Act, 2000 read with Information
Technology (Amendment) Act, 2008 and Rules madeetheader, as these are effective laws to
deal with Cyber-Crime. Training to protect and eeiligital evidence in a secure manner should
be provided to law enforcement agencies and alsaaminers of digital evidence.

It is often seen that processing of digital evideimcComputer Forensic Laboratories takes a long
time. States must consider as take him their omwrtrakas well as regional computer forensic
laboratories. Mobile Cyber Forensic Vans would aisouseful in seizing electronic evidence
from the spot in a proper manner. Assistance of SIBSGM may also be taken to establish cyber
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labs and training. In addition to NASSCOM help tier agencies like NTRO, CERT-In etc. may
also be taken for trainingf.

Acceptance of live remote techniques would enhaheecapabilities of forensic practitioners
while still fulfilling established evidentiary stdards. This paper is intended to offer guidance on
the yet untested issue of the admissibility of ligenote digital evidence acquisition, as well as to
debunk the myth that dynamic, network evidenceectibn is unreliable. This recommendation,
although untested in the courtroom, is nonethedapported indirectly by case law and grounded
in evidentiary standards.

Increasingly, laws are being passed that requgarozations to safeguard the privacy of personal
data.

Further such experts must not only be knowledgelblenust also be provided with necessary
technical hardware and software so that they céniesftly fight the cyber criminals. Thus
necessary facilities must be established in vanmarts of the country so that crime in the virtual
world can be containe.

It is evident that these new technologies are raguimore skills for our investigators,
prosecutors, and judges. Accordingly, the rolewfeducational institutions in preparing current
and next-generation criminal justice personnel ddress these challenges is becoming more
critical as each new technology is developed atrddnced to our society.
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Gender Discrimination & Sexual Harassment
At Workplace: An Analysis

Dr. Md. Ahmad*

Introduction

The word "discrimination” has been derived from ttadin term ‘discrimire’ which means “to
separate, distinguish or to make a distinctionfids been in use as an expression of derogatory
racial prejudice in the year 183bsSince the American civil war the term ‘discrimiiaf
generally evolved in American English usage as radetstanding of prejudicial of treatment of
individual based solely on their race, later geled as membership in a certain socially
undesirable group or social categéryhough gender discrimination and sexism refedselefs

and attitudes in relation to the gender of a persooh beliefs and attitudes of a social nature and
do not normally, carry any legal consequences. @nother hand sex discrimination may have
legal consequences.

Historically, gender discrimination and other formaf discrimination including racial
discrimination have been considered as parallehdéeis the societal determination of what is
accepted as male and female based upon persolglitgarance and actions. It has nothing to do
with physically being male or female. It is widedgcepted that woman were the caregivers and
housekeepers while men brought in the money. Taesgender’s roles that have nothing to do
with a person's anatomical parts like sex does.l&Mhican be said that gender places unfair
expectations on each sex.

Gender and sexuality are important for policy makeguractitioners and activists because
sexuality and gender can be combined to make a tliffgeences in people's lives between well-
being and I'll being, and sometimes between liféd death. Gender identity refers to a person's
private sense and subjective experience of their gandef. All societies have a set of gender
categories that can serve as the basis of the fiemaf a social identity in relation to other
members of society. In most societies, this is sidodivision between gender attributes assigned
to males and females. However, in all societiesesodividuals do not identify with some of the
aspects of gender that are assigned to their baalbgex.

When the gender identity of a person makes them gameler, but their genital suggests a
different sex they will likely experience what ialled gender dysphofiaSome people do not

* Associate Professor, Faculty of Law, University of Lucknow, Lucknow.
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believe that their gender identity correspondshigirtbirth sex, including transsexual people,
trans-gender people, and many intersexes indivddual

Consequently, complications arise when societysiaghat an individual must adopt a manner of
social expression (gender role) which is basedeantbat the individual feels inconsistency with
that persons’ gender identity. Complications cao arise with the stereotyping or gender typing
of behavior for individuals for behavior relatedacspecific sex, when they identify as a gender
and it can lead to gender identity disorder. In ynplaces, to be considered a 'proper man 'or
proper women; one need to act as one hundred pdremrosexual and stay in line with gender
stereotypes. Thus being lesbian, gay, bisexual ransgjender can result in violence or
marginalization. Just as sexuality has repercussielated to poverty, marginalization and death,
it can instead lead to empowerment, enjoyment,vegltbeing and can enhance human relations
with shared intimacy or pleasure. Sex can be aeplalcere women escape the pressures of
reputation, their desires to the full, where mdrtiemselves enjoy being vulnerable, where trans
genders affirm their sense of self with lovers wdee them as they wish to be seem. Why
sexuality and gender are so important in peoplas, in political struggles and in deployment?
The answer of this question is that it helps tolexgthe framework of sexual rights and how it
can help address gender and sexuality includingntipetent work on gender and sexual rights
which has taken place in and around the unitecbmaiiccording to the report of world health
organization (2004).

“Sexuality is a central aspect of being human tghmut life and encompasses sex, gender
identities and roles, sexual orientation, erotigipheasure, intimacy and reproduction. Sexuality
is experienced and expressed in thoughts, fanfaleges, beliefs, attitudes, behavior, practices,
roles and relationships. While sexuality can ineladl of these dimensions, not all of them are
always experienced or expressed. Sexuality is enffted by the interaction of biological,
psychological, social, economic, political, culliethical, legal, historical, religious and spist
factors”.

Gender discrimination is meant only for women beeaiemales are the only victims of gender
discrimination. It is not biologically determinedutb it is determined socially and the
discrimination can be changed by the proper angdgbeal efforts. Sexuality plays vital role for
discrimination such discrimination is being madetba basis of sex which in turns becomes
sexual harassment.

Although there are a number of laws relating tokptace discrimination, such as the civil rights
act and the equal pay act, discrimination stillgeap A female employee may be passed over for
promotion because she has a child or an employgramaose a younger job candidate over an
older one because he believes the older person doesunderstand technology. Often
discrimination may be in unintentional. The UnitBidtions general recommendation on the
elimination of all forms of discrimination againsbmen defines “sexual harassment of women
to include such unwelcome sexually determined biehaas physical contact and advances,
sexually colored remarks, showing pornography aexual demands, whether by word or
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actions. Such conduct can be humiliating and maystitoite a health and safety problem; it is
discriminatory when the women have reasonable gtdonbelieve that the objection would

disadvantage her in connection with her employmemuding recruitment or promotion or

when it greets a hostile working environment.”

In Australia, the sex discrimination Act, 1984 def sexual harassment as “unwanted conduct of
a sexual nature, in circumstances in which a redsenperson, having regard to all the
circumstances, would have anticipated that theopensirassed would be offended, humiliated or
intimidated.” While sexual harassment in India esmed as ‘eve teasing’ and is described as
unwelcome sexual gesture or behavior whether drectindirectly as sexually coloured remark,
physical contact and advances; showing pornograglogmand or request for sexual favors; any
other unwelcomed physical. verbal/non-verbal cohdhaing sexual in nature. Article 14 of the
Indian constitution which deals with the right tquelity makes it clear that sexual harassment
infringes the fundamental rights of a woman to geretjuality as well as her right to life and live
with human dignity under Article 21 of the constitun.

Gender Discrimination & Sexual Harassment

Moral philosophers have defined discrimination &advantageous treatment or consideration.
The United Nation stance on discrimination inclutless statements ‘discriminatory behaviors
take many forms, but they all involve some formerélusion or rejectioR A person's gender is
complex, encompassing costless characteristicsppéarance, speech, movement and other
factors not solely limited to biological sex butceiies tend to have binary, gender systems in
which everyone is categorized as male or femaleneSsocieties have included a third gender
role, for instance the Native American, Two-spebple and the Hijras of India. Thus it can be
said that "A term that refers to social or cultuditinctions of behaviors that are considered male
or female.

'‘Gender discrimination' is often based on genderestypes of a particular society, i.e.,
considering man physically strong and women as iemaity sensitive. It is because of the fact
that the term 'gender' is often conflicted with teem 'sex’ both the terms are used as synonyms
of each other in normal contact but there is armeth difference between both. Sex is a
biological differentiation of individuals categarig them as males or females. This difference
determines the role of individuals in a particutaciety. The role of individual in different
societies is different and thus the role of gendevariable in accordance with the prevailing
social setup.

'Sex' and 'gender' are different in origin but talyy the general role of individual in a partiaula
society is partly based on the physical potenfighdividuals. Along with physical requirements,
individual must have to use his/her mental cap#sliin order to move in the society. Gender
discrimination in its originality is a phenomendy, which the role of individuals are determined
with a particular societ§ Furthermore gender discrimination refers to thecfice of granting or
denying right or privileges to a person based @ir thender. In some societies, their practice is
long standing and acceptable to both genders. Aouprio certain religious groups ‘gender



Page 52 Dr. Md. Ahmad
discrimination is part of their dogma’. However,rirost industrialized nations, it is either illegal
or generally considered inappropriate. Attitudesaial gender discrimination can normally be
traced back to the roots of certain segments aégodviuch of the discrimination is attributed to
stories such as women being made from man's rilsacidtal practices for example dowries paid
to fathers by prospective husbands to purchase daeighter to be wives. Countless literally
fiction references are made to females being tive Waaker sex and male being the strong
invincible hunters of the world. The combined powérthese societal and religious beliefs left
little room for equitable thinking for centuries.

Although gender discrimination is traditionally wied as a problem normally encountered by
female, it has significantly affected males as wdiktorically and customarily jobs are mainly
denied to women were often denied to men baseacial stigmas. Some of the more common
jobs that fell into this category are nurses, Glileé providers and flight attendaduring the last
few decades gender discrimination has gained resp®t become the serious concerns for
academicians, sociologists including persons fregall field. It has got much credence as racial
discrimination. In many countries and societiesdlae harsh punishments than those convicted
to gender discrimination.

So far as gender discrimination is concerned dfien difficult to prove. Normally it is not as
overtly evident as racial discrimination since thiéender can claim the other reasons. For
instance, if a mail claims he was not hired asrasmbased on his gender, the employee can take a
plea that his qualification was substandard ompeisonality was not as good fit with the rest of
the staff. Such ambiguities frequently make it hargrove gender discrimination. In cases where
the discriminatory act is repeated, legal actiocustomarily taken. These incidents commonly
evolve around persons of a certain gender beingrguity passed over' for promotions by the
same company. Another common scenario involvesnaagedefined group being paid less for
performing exactly the same job as the other gender

Educational institutions and lending institutiome @ome of the first segments accused of this type
of discrimination. The sociological aspects of twerd gender refer to the socio-cultural
characterization of man and women, the distinchetween men and women and assign them
social roles. The distinction between sex and gemde introduced to deal with the general
tendency to attribute women's subordination torthetonomy. Since the ancient times it was
believed that the different characteristics, ra@ed status accorded to women and men in society
are determined by sex, that they are natural aevfibre not challengeable.

Gender can easily be seen as closely related tooles and behavior assigned to men and
women, which is based on their sexual differengesssoon as a child is born society begins the
process of gendering. The birth of a male childakebrated; the birth of a female child is not
celebrated in the same way.

From the very early stage of live boys are encaarag be tough and outgoing; girls are
encouraged to be homebound and shy. All such diife¥s are gender differences and may be
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recognized as gender discrimination in the famiidsch is created by our society. Thus gender
inequality is a form of inequality which is distirftom other form of inequality i.e. economic and
social inequalities. Further more such type of g@endiscrimination/inequalities has adverse
impact on development goals as reduces economigtlyrdt hampers the overall well being
because blocking women from participation in socadlitical and economic activities can
adversely affect the whole society. There are d#&trences in education level of two sexes.
Gender discrimination or sexual inequality canriaedd in India from its early history which due
to it socio- economic and religious practices hemulted in a wide gap between the position of
men and women in the society.

The origin of the Indian idea of appropriate femiadgavior can be traced to the rule laid down
by Manu in 200 B.C.; ‘by a young girl, by a youngmen, or even by an aged one nothing must
be done independently, even in her own house’. childhood a female must be subject to her
father, in youth to her husband, when her lord eaddto her son; a woman must never be
independent’. Christians, Hindus and many othdgils groups have the practice of covering
or veiling in their histories. In Muslim nation amdltures there is more traditional way of life.
Hijab which is the Arabic word that means to cowewreil is more common. Often Hijab means
modest and private in the day to day interpretatibnhe practice. For some countries it is a
personal choice while for others it becomes a cnivoeto comply. Many women rights group
have brought public attention to this trend, nohaah because the mandate covering of females
is that of oppressive, but because the veiling @nakrlng is symbolic of religious, traditional,
and labor forced patterns of oppression that haesaed so many problems for women and
countries to do so today

Hence it can be said that gender discriminatiamfair or unequal treatment directed at a person
because of his or her sex or gender. It results tgpially from the stereotypical association of
certain character traits with women and men , dieafification of feminine character traits as less
desirable, and the disadvantage that result frasmvtbmen. Although gender discrimination also
can, at least in principle, be directed at meryiidims are overwhelmingly woman.

Cross-culturally and throughout history societieseéh imputed social significance to gender,
assigned different roles to women and men gendeseli language and symbols to suggest a
categories differences between women and men.dg@atal distinction becomes unfair when
woman are identified persistently as subordinai \@aaker. All over the world governments,
organization, firms and harsh holds have used gatidéinction to allocate burdens and rewards
to women and men differently. Frequently societiage considered gender inequalities panty a
natural divine order and justified discriminatiog teferring to religion and biology. Socially,
sexual differences have been used to justify differoles for men and women, in some cases
giving rise to claim of primary and secondary rol®ghile there are alleged non-physical
differences between men and women, major reviewthef academic literature on gender
differences find only a tiny minorities of charattdcs where there are commitments
psychological differences between men and womed, these relate directly to experience
grounded in biological differences. However, thare also some psychological differerices
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regard to how problems are dealt with and emotipeateptions and reaction that may relate to
hormones and the successful characteristics of @aotier during longstanding in past primitive
life. Unfair discrimination usually follows the geer stereotyping held by a sociéty.

Thus, gender discrimination or sex discriminatiam de defined as prejudice or discrimination
based on sex. Sexist attitude is frequently basedetdiefs in traditional stereotypes of gender
roles. Sexism is not just a matter of individuatitades, but is built into many societal

institutions.

The term sexism is most often used in relationisaramination against women in the content of
patriarchy. Sexism involves hatred of or prejudimeards a gender as a whole or the application
of gender stereotypes. Sexism is also associatdd paiticular gender supremadyMeaning
there by sexism refers to beliefs that a sexiesbria which suggests human being can be
understood or judge on the basis of the esseihizabcteristic of the group to which an individual
belongs. This assumes that all individuals fit itlie category of male or female and does not
take into account people who identify as neithebath. Thus, it can be said that sexuality is
related to a variety of factors, including an indial's sex, gender identity, expression and sexual
orientationt? Sexuality encompasses both sexual behavior andakedesire®> However,
heterosexuality structures social life so that feetexuality is always assumed, expected, ordinary
and privileged. Its Perseveres make it difficult fizople to imagine other ways of lifeThe
term sex and gender have not always been diffattedtin the English language. It was not until
1950s that American and British psychologist artieoprofessionals working with intersex and
transsexual patients formally began distinguishipgtween sex and gender .since then,
psychological and psychological professionals haeeeasingly used the term gender. By the
end of the 20 century, expanding the proper uses of the terndeeto everyday language
becomes more challenging-particularly where legagjlage is concerned. In an effort to clarify
usage of the term sex and gender, Justice AntonahaSof the U.S. Supreme court has written in
his briefing in the year 1994 as, “The moral gerfths acquired the new and useful commutation
of cultural or attitudinal characteristics (as opgd to physical characteristics) distinctive to the
sexes, i.e. to say, gender is to sex as feminitefismale and masculine is to maté Flowever,
Supreme Court justice Ruth Bader said that "those men" (the other Supreme Court
justice),"hear that word and the first associationot the way you want them to be thinking". It
reveals that even human experience that is asstoviErbiological and personal (such as on self-
perception and behavior) is actually a sociallyruf variable by culturé.

Human Sexual Orientation

Human ‘sexual orientation’ is based on the emoti@mal sexual attraction to a particular sex
(male or female). Sexual orientation is a ‘preditat for homosexuality, or bisexuality’Sexual
orientation may be divided into categories heteroality, the attraction to individuals of the
opposite sex; homosexuality, the attraction toviaials of one's are sex: bisexuality the attrition
to individual of earthen sex, and asexuality, ntraation to either sex, Heterosexuals and
homosexual may also be refrred to informally asalght’ and ‘gay’ respectively. Like most
minority grasp, homosexuals and discrimination fritr@ majority grasp. They may experience
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hatred forum others because of their sexual pneteie them for such hatred based upon one’s
sexual orientation which is called homophobia.

In the United States, there is a hetro-normatiesp which means that it has heterosexuality as
norm. Many of them contemn to hold negative feaitgwards those who are non-heterosexual
orientations and will discriminate who have therhefie are eighty countries around the world
that continue to consider homosexuality illegavefiprescribes death penalty for homosexual
activity and to do in some regions of the counfryyhich is described as state sponsored
homophobid® This happens in Islamic states, or in two casegione under Islamic
authority’®almost such discrimination is based on stereotymissformation and homosexual an
extreme or irrational version to homosexuals. M@olicies to prevent discrimination are based
on sexual variation much of this discrimination wassed on stereotypes, misinformation and
homophobia. An extreme or irrational version is losexuals. Major policies prevent to prevent
discrimination based on sexual orientation hasmgécome into effect until the last few years. In
2011 president Obama returned "don't ask, dor*, &l controversial policy which requires
homosexuals in the US military to keep their sexyiaindisclosed. Five American states and the
district of Colombia have legalized gay marriagethe year 2004 to 2010. Organization such as
GALLD (gay arid lesbian alliance deformation) isvadates for homosexual rights and ensilage
governments and citizen to recognize the presehsexumal discrimination and work to prevent
it.

Sexual Harassment

Sexual harassment is unwelcome nature of a sexaie) or based upon the receiving panty's
sex or gender is some content or circumstancasclitdes a range of behavior from seemingly
mild transgressions and annoyances to actual sekuele or sexual Assault. Sexual harassment
is a form of discrimination and a form of abusexu&s harassment is intimidation, bullying or
coercion of a sexual nature or inappropriate premoisrewinds in exchange for sexual favéur.

In most made legal content sexual harassmentédgaill It includes "sexual harassment" or
unwelcome sexual advances, requests for sexual fanxbother verbal or physical harassment of
female nature.

Many organizations include in their statements k diescription of what will be taken to
constitute sexual harassment. Advice on desirifecve policy statements generally includes
that they should include a comprehensive and chgfinition of sexual harassment and a
description of the kinds of conducts covefétt.does not mean that the harassment should be of
sexual in nature which can include offensive remmahkout a person's sex i.e. to say that "it is
ilegal to honor a woman by making offensive comteeabout women in general. The
harassment can be either of a women or a man, hendit¢tim can be of the same $éxSo,
sexual harassment can be viewed as a subjectivepbto objective limitations. His definition
of sexual harassment, although not always identgealerally draw on this understanding of
sexual harassment. Although the perceive behawamtuced by the definition is open to
interpretation and may vary according to the calt@wontent, it will be both unreasonable and
unwelcome. Indeed, the flexibility of definition$ gexual harassment, which allow it to respond
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to the cultural content in which it is used, canvimved as one of its primary strengtiMost of

the victim of sexual harassment is women. Therayrisving awareness that men can be
victimized in similar ways. Reports of men beingojgat to harassment, and the number of
complaints and legal action brought by them, hagenbincreased in recent years. The most
vulnerable groups are targeted: young men, gay member of ethnic or racial minorities, and
new marking in female dominated grodpdn response to it, preventive measures have been
adopted to gender harassment of men and same sassiment. Discrimination against, and
harassment of these with a sexual orientation réiffiefrom the heterosexual are being more
openly addressing in the past ten years than iteadier. Yet, coming out openly is still an act of
courage.

However, homosexual couples were susceptible ®saarid extortion. Just the knowledge that a
person is a homosexual would gender lined vulnerdlile lesbian groups are facing difficulty of
coming out and the support services which are reemleld resist, principally, the families. On
the ways of providing that support is in the imdatof help lines.

Example of Sexual Harassment
Physical Conduct
1) Physical violence
2) Physical contact, e.g. touching, pinching
3) The use of job related threats or rewards to sa&iual favour
Verbal Conduct
1) Comment on worker's appearance, age, privatettife e
2) Sexual comments stories or jokes
3) Sexual advances
4) Repeated social imitation
5) Insult based on the sex of the workers
6) Condescending or paternalistic remarks
Non Verbal Conduct
1) Display of sexually implicative or suggestive matker
2) Sexuality-suggestive gestures
3) Whistling?®

Sexual Harassment at the Workplace

Sexual harassment is a form of sex discriminati@me legal definition of sexual harassment is
‘unwelcome verbal, vital, or physical conduct okwsal nature that is served or creates hostile
work environment! Sexual harassment is any unwelcome sexual behawioigh is likely to
offered, humiliate or intimidate. It has nothingdo with mutual attraction or friendship. Some
illustrations of sexual harassments are:

1) Unwelcome physically
2) Staving or leaving
3) Suggestive comments or joke
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4) Unwanted request to go out on dates
5) Request for sex
6) Emailing pornography or nude jokes
7) Sending sexually explicit tents
8) Intrusive questions about your private life or body
9) Displaying posters, magazines or screen save @tuasnature.

Everyone has the rights to be safe and free fromaskment while at work. Although sexual
harassment at work has been legally prohibitecham® chantries for more those decades, until
final, recently only a few midsection had cantegidi&tion on this issues.

Since the mid-1990 haven, the number of canariggioh lens have been enacted has more thus
doubled. While legal miasmas can readers complas play some part in the prevention of
sexual harassment, the primary preventive rolengaldo work pleas policies and complaint
precedes. Men it is significant for the goal ofdecating sexual harassment, that it appearance
that an increasing number of policies are beingéhtced in organization a cress the world work
place-level policies and alongside national legahfbitions, reinforcing and building on them.
In legal systems which prohibit sexual harassmemployers are often sexual to positive duty to
prevent it.

Sexual harassment in the workplace was first addoeshrough law in the mid-1970 at the
culmination of a comparing in the United Stateshtave it recognized as a form of sex
discrimination under the Federal civil Rights A%Since this initial recognition of the problem, a
griming marble of chantries in all region of the ndohave erected legislative provisions on
sexual harassment. A European Union study has igigbtd a growing consensus that the
characteristics of an organization are a critioluence on whether its workers will be sexually
harassed® In the organizations sex-eyed, organizational afemreneged as a primary
explanatory unable in the ranging incidence ratesexual harassment.

This research reinforces previews studies, whiadwstihat sexual harassment in more prevalent
in sexualized work environments, and those in wiitiéh tolerated, rather thane is organizations
characterized by a positive social climate andiseitg to the problems which can be uncreated
by women workers. Sexual harassment may occurrietyaof ways. The lays member of sexual
harassment is sometimes by the some sex. To demvtiether it would be considered sexual
harassment the severity, circumstances, and freguainthe conduct in question must be taken
into account. If the conduct is server or pervas@éreugh to create an environment that
"reasonable person" world find hostile or abusived the severity, Circumstances, ad frequency
of done by a male supervisor towards a female slifiete and the conduct in question must be
taken In to account. If the conduct is severe aovgmve enough to create an environment that
"reasonable person” would find hostile or abusivel the victim perceives the harassment.

For example if a male colleague as a female calledgr a date in a friendly manner, this alone
would not be considered sexual harassment. Howévee, persists and his behavior becomes
pervasive enough to detract from her job perforraabenay become sexual harassment. Since
the initial recognition of the problem, a growingmber of countries in all regions of the world
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have enacted legislative provision sexual harassmeihis regard three main approaches have
been adopted. Firstly in many countries, the Cduatiee categorized specific acts of harassment
as a form of some other kind of prohibited condsath as sexual assault or defamation, without
explicitly referring to "sexual harassment". Thigpeoach was common in many jurisdictions
even prior to widespread awareness of the wholgeraxf forms which sexual harassment can
take. Secondly, in a number of countries, courts taibbunals have taken the lead by explicitly
referring to sexual harassment and referring iadsrm of sex discrimination and prohibited
under equality or anti discrimination laws. Finalggislatures have enacted legislation, or
amended existing provisions to specifically prohibdrkplace sexual harassment. It appears that
almost fifty countries have directly it in legidgtats. The majority have taken this step very
recently: at Least have legislated against sexar@dsment for the first time over the period since
1995. The courts have established that the parasnateexual harassment.

Sexually harassing behavior is after categorizedeiffser "quid pro quo "hostile working
environment harassment, a distinction stemming ftbenjurisdiction of the American courts.
Quid pro quo sexual harassment takes place wheib ébdnefits-a pay raise, a promotion or
demands to engage in some form of arts sexual mkaut was the first kind of sexual
harassment to be prohibited when it was recognigethe U.S. district court of Columbia in
19763%° The second category, hostile working environmeaassment, covers conduct that
creates a working environment which is unwelcomel affensive to the victim. It in
encompasses the range of sexuality harassing loehthat does not involve in sexual blackmail;
sex- Based comments, derogatory remark about thefdbe target innuendos.

The display of sexuality suggestive or explicit ematl etc., hostile working environment
harassment was also in initially named, legallyoggize and prohibited in the United States, first
guidelines were issued by the U.S. equal employrmgpbrtunities commission (EEOC) and
subsequently by the couffs.

Other countries have followed the United Statesliawing a distinction between quid pro quo
and hostile working environment, sexual harassniast of the legislation which defines sexual
harassment can be convincingly interpreted as bitofg both forms. Despite the wide spread
adoption of a distinction between quid pro quo haostile working environment harassment, it is
possible to define sexual harassment in a way wbagtures all of its forms, for example, by
viewing quid pro quo harassment as one of the tygle®ehavior which hostile working
environment. This unified approach has been in @anavhere the courts have downplayed the
tow-fold distinction developed in the United Statés

It has become relatively common for the social e, advocacy and community groups, and
even government agencies to advocate legal changembat sexual harassment. The Icelandic
office for gender equality for example, producepart on sexual harassment at the workplace in
1988, which concluded that it was much more sigaiit problem then, had previously been

assumed. In light of these findings, it proposegislation to prohibit sexual harassment in all its

forms and to serve as a basic for further actiowakplace. Other agencies too, have actively
campaign for legal reforms usually for enactmenteorsion of legislation.
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In Chile the national woman's service (Sernam) dshscated the enactment of legislation for
number of years. In the United Kingdom the equaparjunities commission publishes a
consultation documents in 1998 proposing legistatilangé?® In India NGO intervention in the
leading Supreme Court case of Vishakha v. StateRajhsthan helped to prohibit sexual
harassment for the first time and developed dgtadelines to be followed by employers.

International Context

Efforts have been made by the United Nations airirational level to eradicate sex based
discriminations and the other international orgatans have recognized that woman's rights are
human rights and violence against women is theatimt of human rights of women. To protect
women from sexual harassment at workplace falliagshas been taken:

1- United Nations conversion on Elimination of #dkms of Discrimination against women,

2- Vienna Declaration 1993.

3- Declaration on the elimination of violence agawomen.

4- The Begging Declaration and Platform of for Aatito Promote the States of women 1995.
Cater on UN General Assembly in a special sesstohih New York in June 2000 has reviewed
the Begging declaration of 1995. In pursuance efBbegging Declaration, Switzerland created a
law for equal rumination, Nigeria permitted womeniritherit and some rights were conceded to
women in countries like gaiter, Pakistan and Maigiidl

Obligation of State Under International Human Rights Law

The obligations of States to prevent violence aisdronination based on sexual orientation and
gender identity are derived from Unions internagidmiman rights instruments under Article 3 of
the universal Declaration of Human Rights, "evesybas rights to life, liberty and the sanctity of
person." Article 6 of the International cornet oivilCand Political Rights affirms that "every
human being has the inherent rights too life tights shall be protected by law. No one shall be
arbitrarily deprived of his life.®

The State has an obligation to exercise due ditigegn prevent, punish and redress deprivations
of life, and to investigate and prosecute all amftstargeted and violence. States are under
obligation to protect from torture and ill treatmefi persons, regardless of sexual orientation or
transgender identit$f,and to prohibit, prevent and parried redress oo tand ill treatment in all
contorts of State custody or contf@ln their general comments, concluding observatiamd
views on communication, human rights treaty bodiese confirmed that States have an
obligation to protect everyone from discrimination grads of sexual orientation or gender
identity. The fact that someone is lesbian, gagehial or transgender does not limit their
entittement to enjoy the full range of human righthie human rights committee has United
States parties to ‘guarantee equal rights to alividuals, as established in the covenant
regardless of their sexual orientati®irand welcomed legislation that includes sexualnbaigon
among prohibited grand of discriminatigh.

Sexual Harassment at Workplace in India
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Discrimination against women in most parts of Infharticularly the north) emerges from the
social and religion construct of women's role amegirt status. As such in many parts of India,
women are considered to be less than men, occupyidgwer status in the family and
community, which consequentially restricts equapagunity in women and girls access to
educations, economic possibilities and mobilitys@imination also limits women's choices and
freedom. These choices are further dependent octstal factors like caste and class. Abuse and
violence towards women is predominantly perpetratgkin the household, and marital violence
is among the most accepted by both men and woméa.B&ating, slapping, rape, demur related
deaths, federal violence towards tribal and lowste women, trafficking, sexual abuse, street
violence and sexual harassment at workplace isafgevis the Indian social fabri¢ Women and
girls in Urban India are also at the high rise efder-based violence. There have been hummers
instance of violence perpetrated by state sectwityes against local and tribal wonm®@nThe
Supreme Court held that such provision is discratory against women and hence
unconstitutional.

In Air India v. Nargis Mirz& the legality of the regulation 46 (c) was challedgvhich provided
that an air hostess would retire form the servicthe corporation upon attaining the age of 35
years, or on marriage if it takes place within foymars of service or first pregnancy. The
Supreme Court struck down the Air India and Indisirlines Regulation on grand that the
retirement and pregnancy bar on the services dioAtesses as unconstitutional, unreasonable
and arbitrary. The Court further held that whetthe women after bearing children would
centime in sauce or would find it difficult to lo@dter the children is her personal matter and a
problem which affects the Airhostess concernedthedcorporation has nothing to do with the
same. In Neera v. LIC of India it was held by theu€@ that provisions’ regarding the disclosure
of last menstruation period from women is violatioh Article 14 and 21 of the Indian
Constitution.

In a Landmark judgment in Visakaha v. State of Rhjart®* the Supreme Court has laid derma
exhaustive guidelines for the prevention of sexizhssment of working women in place of their
work until a legation is enacted for the proposBEse court held that it is the duty of the
employers or other responsible person is work placether institutions, whether public, to
prevent sexual harassment of working women. A weitition was filed by Vishaka, a NGO
working for "gender equality" by way of PIL seekimmforcement of fundamental rights of
working women under Act, 14, 19 and 21 of the atustn. Relying on the International
convections and woman which were significant irelipteting the grantee of gender equality,
right to work with human dignity in Article 14, 139(1)(a) and 21 of the constitution and the
safeguards against sexual harassment implicititheFae in mediate cause for finely the petition
was alleged brutal gang rape of a social workeRajfisthan. The Supreme Court in absence of
enacted law to provide for effective enforcemeritbafsic human rights of gender equality and
grantee against sexual harassment laid deemslibwifig guidelines:

1) Itis the duty of every employer to deliver a seofsecurity to every women employee.
2) Government should make strict laws and regulatiorsohibit sexual harassment.
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3) Any act of such nature should result in disciplinaction and criminal proceedings
should also be brought against the worry deer.

4) The organization should have a well set up complaechanism for the redressal of the
complaints made by the victim and should be subfetd a reasonable time.

5) Their complaint mechanism should be in the forncafiplain committee which need to
be headed by a women member and at least 50% abthenittee members should be
women so that women could not feel ashamed whifenaitting their a problems. This
complaint committee should also have a third pamiplvement in the form of NGO or
other body who is familiar with this issue.

6) There is a need of trams among in the function&th® committee and for that there is
requirement of submission of annual effort to tbgegnment.

7) Issues relating to sexual harassment should natthboo in works meeting and should
be discussed positively.

8) Itis the duty of organization to aware the ferme@ployee about their rights by them.

9) These guidelines are not limited only to governngnployers but also to private sector.

So, for as sexual harassment at workplace in lisdtancerned, Indian Supreme court is the case
of Vishakha v. State of Rajasthan, has definedté¢he sexual harassment as "Any unwelcome
sexually determined behavior (Whether directlyratiiectly) as physical contact and advances, a
demand or request, for sexual foams, sexually-aiameenarks, showing pornography or any
other unwelcome physical, verbal or non-verbal cohdf sexual motive.

Sexual harassment is about male dominance over wame it is used to remind women that
they are workers than man. In a society where mo@eagainst women is posed just to show the
patriarchal value operating in society, there valoeEmen pose the greatest challenge in combing
the sexual harassment at workplace. It is a mdaitfea of power relations-women are much
more likely to be victims of sexual harassment jgedg because they lack power and are in a
more vulnerable and insecure position, lack ofsmlhfidence, or have been socially conditioned
to suffer in silence. The cases of sexual harasswfewomen at the work place in India are
increasing because of several factors, poor statusomen, increasing number of working
women, poor knowledge of human relations and walipoor law and order, position in the
society and no adequate Provision of law to de#h wie problem effectively. This issue is not
just a women empowerment issue but an issue pegato Human Rights, Human Resource
Management and safety and health of the workplaggamment.

Every Country is facing the problems of sexual bkament at workplace and gender
discrimination Female more hers are passing thrdabghsouse of is security. Many Countries
have developed the law on the protection of wonmmamfsexual harassment at workplace. But
sexual harassment is rooted is cultural practicefess there is enough emphasis on sanitization
at workplace, legal changes are hardly likely tebecessful. Workplace need to frame their own
comprehensive policies on how they will deal wigxgal harassment. Although there is no
specific law for curbing sexual harassment at thekplace in India, but certain precisions of the
Indian Panel Code provides sexual harassment ificgimya punishable such as:
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a) Section 294 deals with obscene acts and songdlht place.
b) Section 345deals with assault or criminal forcersjavomen.
c) Section 376 deals with the offence of Rape.
d) Section 510 deals with uttering words or makingtyes which outrages a women's
modesty.
e) Indecent Represent action of women, Act (1997).

To protect the women's interest, Indecent Repratientof women Act (1997) was passed, but it
has not been used in cases of sexual harassntaoygh there are contains provisions in the act
which can be used in two ways.

1) If a person harasses another by sharing books,ogtagths, painting, films, etc.
Containing indecent representation of women themvitiebe liable for minimum two
years imprisonment.

2) Section 7 of this act provides punishment for commges if there is indecent
representation of women like shiny pornography.

The harassed women can also bring an action béferecivil courts for torture actions like
mental anguishes, physical harassment and loshaafmie in employment of victim, etc.
However, the framers of the Indian Constitutiontbe®sd sufficient thought on the position of
women in Indian social order. Article 14 and Ami@1 of the Indian Constitution makes it clear
that sexual harassment violates the women's fundiamngght of gender equality as well as
within the meaning of life and liberty clause, teel with human dignity while Article 15 (1) of
the Indian Constitution guarantees the right agadiscrimination, on the other hand Article 15
(2) guarantees the right against discriminatiomnojvidual. Article 15 (3) says that Parliament is
empowered to make laws for the empowerment of woamahchildren, which is an exception to
Article 15 (1) and Article 15 (2), also not violatef Article 14. Article 16 provides the rights to
equality of opportunity in public employment, irpestive of sex of the person. Article 19
guarantees freedom of speech and expression. éonhbks peaceably and without arms, freely
throughout the deviatory of India, axel to carryamy occupation, trade or business. Thus the
rights to equality, personal liberty and right teddom are playing vital role for on democratic
society as well as concept of social justice amtigejustice in particular. Because without right
to equality, the object of gender justice cannotibleieved Article 39 provides certain principles
of police that need to be followed by the statsdove the adequate means of livelihood equally
for men and women, and the health and strengthookevs, men and women are not abused.
Article 42 requires the state to make precision doaring humans conditions 'of work and
maternity relief.

In C.B. Muthamma v. Union of Indi& validity of the Indian Foreign Service (conductdan
discipline) Rules 1961 was challenged on the graimadl it was violative of rights to equality
enshrined under Article 14 of the Indian Constitnti The rule requiring a female employee to
obtain a written permission of the government beetogr marriage is solemnized and at any time
after a marriage a women member of the servicelmeagquired to resign from services.
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There are many other incidences of Sexual Haragsatemork place which can in to limelight
namely, Rupam Deol Bajaj, an IAS officer in Charadly alleged against K.P.S.Gill, An activist
from the All India Democratic women's Associatiagainst the environment in Dehra Dun, An
airhostess against her Colleague Mahesh Kumar LalaMumbai, An IAS officer in
Thiruvanthapuram, against the state minister, Mddbiaval petition of a Ph.D Student by her
guide at MS University, Film Stair Sushmita Seniagfathe CEO of Coca Cola. In Rupan Deol
Bajaj v, K.P.S Gill, a senior IAS officer Rupan Bpyvas slapped on the posterior by the chief of
Police, Punjab Mr. KPS Gill at a dinner party inyJli988. Rupan Bajaj filed a suit against him;
despite the public opinion that she was blamiragtipf proportion, along with the attempts by all
senior officials of the State to suppress the maftke Supreme Court fined Mr. KPS Gill of
Rupees 2.5 lacs in lieu of three months rigoroysrionment under Sections 294 and 509 of the
IPC (Indian Penal Code).

Now a bill on the sexual harassment at the worlkpldhe sexual harassment of women at
workplace Prevention, Prohibition and RedressdlZRilL2 got’ passed by the Look Sabah. India
did not have any legislation to deal with sexuabsament at the workplace and is that sense, the
bill is a welcome addition.

Conclusion

Sexual harassment and gender discrimination is gymeh of problem which has its impact on
entire world. Indian Constitution in its Article 145 and 21 provides safeguards against all forms
of discrimination. Our country is rapidly advanciigyits developmental goals and everyone is
free to join the work force irrespective of anyadisiination. It is the duty of the state to provide
for the well being and respect of its citizens tavpr trust nation. In fact, the recognition of the
right to protection against sexual harassment ignétnsic component of the protection of
woman's human rights. It is our constitutional netadand also a step towards providing woman
independence, equality of opportunity and the rightvork with dignity. Most International
women's human rights movements have raised théevagainst gender discrimination, abuse
and violence perpetrated against women is generdl997 the UN General Assembly adopted
the convention on the elimination of all forms ak&imination against women. Political rights,
management, family and employment are the mainsavdzere discrimination is prevalent.
Indian Parliament in the year 2005 has alreadypdhtced a bill to prevent Sexual Harassment at
the work place. Further to remove the Look Sablidleshthe Sexual Harassment of Women at
Work Place (Prevention, Prohibition and Redred3#ilR012.

These steps of our Parliament show that our Paglidiis very much serious about the protection
of women at workplace. But an anti-discriminatianigy is meaningless if employees know that
nothing will happen to them if they break the rulespotential cases of discrimination there must
be strictness. None should be allowed to think i@y are above the rules. Some gourmets have
introduced codes of practice containing guidelimésch, although not binding on employers,
may be influential. Many provide guidance on depelg measures to respond to sexual
harassment at the workplace and offer counselingaxkers who have been targeted. Raising
awareness and training on the elimination of sexaabssment may play an effective role to
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prevent it. In addition, training should be condhactfrequently for all workers and targeted
particularly at staff that plays a specific role the complaints procedure. Lastly, sexual
harassment complaints procedures should be mailitand regularly evaluated to ensure that
they are functioning effectively. About all, it ddube urgent that what is needed most is
comprehensive and coherent intuitional and polieynework that creates polices that lead to
more equitable life and livelihood with human dignand without any discrimination against
women.

References

L Visit by women D. Rice's performances "Jim crow".

2 Introduction to sociology'7Ed. New York: W. W. Norton and company 2009 pag4.3

3 Glossary and Terminology of Transgender Related§e

4 http:/www.genderdysphoria.org.

5> United Nations Cyber School Bus: What is Discriation?

5 http://www.antiessays.com/free-essays/265208hiri€/ed on 17.09.12.

7 Economic Threes. At www.dietaries.com.

8“Sex And Gender” by Barbara Bearson, M.S. and Réammond.

% Hyde J.S. (2005) “The Gender Similarities HypoisiesAmerican Psychologist, 60 (6) 581-82.

10 Raymond F Gregory, women and workplace Discrinmatovercoming Barites to India.

11 Brittan Arthur (1984), Sexism, Racism and Oppm@ssBlackwell, p. 236.

12 Available atwww.apa.org

13 Schwartz, Pepper, and Virginia Rutter 1998. Thadge of Sexuality. Thousand oakspine Forge Press.
14 Jackson Stevi 2006. Gender, sexuality and hetewatity: The (opulently card limits) of heteromitiir
Feminist theory 7: 105-21.

15 JEVB Albama, 1445 ct 1436(1994).

16 |bid.

17World English Dictionary.

18 New Benefits for same sex compels may Be Handhfmldment Abroad" ABC News June 22, 2009.
191LGA 2009 Report on States Sponsored Homophol@iagp

2bid.

2! Paludi, Michel Antoinette; Barickman( 1991), acaie and workplace Sexual Harassment. SUNY
Press. pp 2-5.

22 Reproduced in A. Reinhart: Sexual harassment;régsihg sexual harassment in the workplace-
Amomgenst information on booklet (Gereva, ILO, 19%09.

23 www.wikipedia.org.

24 C.Momas: Introduction to International perspessivon sexual harassment, paper presented to the
Caribbean Sub-Regional Seminar on Recast Treadsniployment Equality issues for labour cast and
Tribunals port-of-spam (Trinidad) 4-8 Oct. 199% p-

25 Rubenstein, op. cit note 4

26 M.Rubesrstein: "Dealing with sexual harassmentak: The experience of Industrialized Countries, i
conditions of work Digest: Combating sexual harassiat work, vol. 1 1, No.1, 1992, p.1 I.

27 |bid.

28 Mackinon, op.cit.

2 |n an IRS Employment Trends Survey of 1996, alntieste questions of the 65 organization surveyed
states that they had introduced sexual harassnwitigs, compared to one-third is a sexual survey



Journal of Legal Studies, ISSN 2321-1059, Vol. 1, Issue Il, July 2013] Page 65

conducted in 1992, "sexual harassment at workderge and out coming in IRS Employment Treads,
No.615, 1996, p 4.

30 Williams v. Saxhe413 F. Supp. 654 (DDC 1976).

31 Hostile working environment harassment was recmghby the U.S. Supreme Court in 1986 in mere for
Savings Bank v.VinspA77U.S.57(1968).

%2 R.Mead Zweighaft: "what's the human? The legabammodation of hostile environment sexual
harassment”, in comparative Labor Law Janral, 18).(1997), p.475-459.

33 Equal opportunities commission: equality is th& ZEntury: A new sex equality law for Britain
(London 1998)

34 June 8, 2000 Beijing to New York, Editorial, Threlian Express New-Delhi.

3% n its resolution 65/208, the general Assemblyduelé States to, inter alia, ensue the effectivetgmtion
of the right to life of all persons under theirigdgiction and to investigate promptly and thorowyggl
killings, including those targeted at specific gewf persons, such a killing of persons becausleeoi
sexual orientation.

3¢ General Comment No. 2 (CAT/C/GC/2), para 21.

87 Supra note 37.

38 Concluding observation Chile (CCPR/CICHLICO/3yre 29.

%9 Concluding observation on El Salvador (CCPRICICEQI5), pare 16.

40wWmen's Empowerment is India. An Analytical OvewleReecha Upadhyay, p. 243.

41 Monisha Behal women Suffer Most: Armed conflicdamomen Rights in North East India (North East
Network).

42 AIR 1981 SC 1829.

43 AIR1997 SC 3011.

44 AIR 1997 SC 1868.

*kk



Page 66 Journal of Legal Studies, ISSN 2321-1059, Vol. 1, Issue Il, July 2013

Introduction, Origin and Need of Taxation
Arun Verma*

"In this world, nothing can be said to be certamcept death and taxes."
-Benjamin FranKiin

Introduction

Benjamin Franklin beautifully quoted the importardgaxes in human life. Definitely taxes are
certain and no one can escape from taxes. Modeilizaiion depends upon tax administration
and one who manages the web of taxes have theokeyet people. Taxation is compulsory on
the part of the government. The government recdiass from the national and foreigner, those
who are doing business in their home country ineord make good profit. So government
collects taxes and put in on different projectsthair people.

"It was only for the good of his subjects that bllected taxes from them, just as the Sun draws
moisture from the Earth to give it back a thouséoid"
alldas in Raghuvansh eulogizing King DAlip

The king Dalip was a wise king; he knew the impoct of tax and its effects. Poor people

cannot bear heavy taxes and it has been seendhatihtaxes lead to tax evasion and stock of
black money. Therefore taxes should be reasonalglepeogressive in nature that people don't

feel pinch of taxes. It is duty of the king to mak®od tax system to raise more revenue only to
help people.

As we knew government has to perform multiple op@na which are vital for a sovereign nation
and betterment of the people. There is one questidely asked by the people, why taxes are so
much important? Answer is not typical; as we knawvarnment has responsibility to protect life
and property of citizens and has to facilitate ¢ha@ervices which are necessary for doing
economic activity within and outside the nation. e know the term property exists only in
sovereign country where security is guaranteedchbygovernment to the owner of the property
and in return owner of property pays taxes to tates

Taxes were present from the very beginning of huomahzation, when people started to live in
groups. Taxes were common in the state theoriesngby Hobbs, Lock and Russo. People
governed have to give taxes to the ruler for thaegmtion of their property and life. Later ruler
started to provide services; which helped peopldotprogressive economic activities, now ruler

* Assistant Professor (Law), Jagran School of Law, Dehradun.
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provide basic infrastructure that helped peopletiplel fold and it also increased revenue
collection. There are some laws (initially in treerh of Darma) ruler must follow in case if he
does not follow, people had right to raise demaorchis removal from the kinghood. So it was
will of people that prevail in normal times.

Definition of Tax: The word tax is derived from the Latin word ‘ta@ameaning ‘to estimate’.
The term “Tax” is no where defined in Indian Congton. Supreme Court of India has approved
definition of “Tax” given by Australian High Couirht the famous cas@he Commissioner, Hindu
Religious Endowments, Madras vs Sri LakshmindratfidiSwamiar, 195%is “A tax is a
compulsory exaction of money by public authority paiblic purposes enforceable by law and is
not payment for services renderéd."tax is not a voluntary payment or donation, ban
enforced contribution, exacted pursuant to legig&tuthority" and is any contribution imposed
by government whether under the name of toll, tepumpost, duty, custom, excise, subsidy, aid,
supply, or other name.” (Black’s Law Dictionaty)

According to article 265 of Indian Constitution, Nl@xes can be levied or collected except
authority of law. No tax can be imposed by the exige order. The law providing for imposition
of tax must be a valid lawBy this way Tax is compulsory extraction of moniey public
authority and it is enforceable by law. It is nbaoge for any kind of services. It provides benefit
to all people in the form of government policidgsisinot possible to formulate a definition of fee
that can apply to all cases as there are variogslif fees. But a fee may generally be defined as
a charge for a special service rendered to indaliby some governmental agency. The amount
of fee levied is supposed to be based on the egpdansurred by the Government in rendering
the service, though in many cases such expensestanmarily assessed. The distinction between
a tax and a fee lies primarily in the fact thata is levied as part of a common burden, while a
fee is a payment for a special benefit or privilege

D.G. Ghosh vs State of Kerela, 198The Court cannot for “obvious reasons meticulpusl
scrutinize” the burden of taxation on different smrs and interests. Certain advantages or
disadvantages are accidental and unavoidable andnberent in every law imposing a tax
because such law “has to draw a line somewhers@me cases necessarily fall on the other side
of the line”.

The aggregate of all sum collected by governmeadlied itsRevenue the system by which it is
collected is calledTaxation”.

"The art of taxation consists in so plucking th@gmas to obtain the largest possible amount of
feathers with the smallest possible amount of fgssi
-Colbert

The aggregate of all sums collected by governnmeenalled its Revenue; the system by which it
is collected is called Taxation. Although the segbject of taxation is to obtain a given amount
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of wealth (generally in the form of money), yet thedes by which that object may be secured
are various.

Funds provided by taxation have been used by séatgd$heir functional equivalents throughout
history to carry out many functions. Some of thiestude expenditures on war, the enforcement
of law and public order, protection of propertyomomic infrastructure (roads, legal tender,
enforcement of contracts, etc.), public works, abengineering, and the operation of government
itself. Most modern governments also use taxesutw fwelfare and public services. These
services can include education systems, health sgstems; pensions for the elderly,
unemployment benefits, and public transportatiarergy, water and waste management systems
are also common public utilities. Governments ufferént kinds of taxes and vary the tax rates.
This is done to distribute the tax burden amongyviddals or classes of the population involved
in taxable activities, such as business, or tostetute resources between individuals or classes
in the population.

The theory that underlies taxation is that charges imposed to support the government in
exchange for the general advantages and proteatiorded by the government to the taxpayer
and his or her property. The existence of goverrrizea necessity that cannot continue without
financial means to pay its expenses; thereforegtivernment has the right to compel all citizens
and property within its limits to share its cosibe state and federal governments both have the
power to impose taxes upon their citizens.

Origin

At the beginning of human occupation of this plamegn lived in small roaming bands as “food
gatherers” and families were free from tax. It wasen man learned to plant grain that the
situation of land ownership developed. The landéxd organised themselves into communities
in self-defence against predatory animals and atrening bands. This meant that every family
had to make some contribution to support the conitynaffort. This contribution was, in our
present understanding of the situation, a formaghtion. As agriculture developed, man had
more time for arts and crafts, for spiritual awa®s) for the development of small industries, all
of which led to transfer of authority in the reabhcommunal good to a chief selected by the
community. This leader expected remuneration; @eguently a type of “tax” was imposed on the
members of the community for his support.

With the advent of the years and subsequent grafitbommunities, now function of these
communities become more and more complex and iined) more tax to support ancillary
services i.e. building infrastructure for betteroeamic activities, now leader of these
communities have to perform multiple work i.e. jaton of their people from external
aggression and save their life and property, maarmee of law and order within the his state.
Building friendly relation with the neighbour statdéor promotion of trade and commerce;
promotion of education and art, and entertainmentises i.e. dancing, singing, wrestling and
sport activities. These activities need more futldss very first time ruler worked on tax
planning. Now big states are in vogue and kingdradip of minister to help him taking decision
on important matter. Finance minister of the skete responsibility of tax management.
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In ancient times, taxation was often imposed byatstrary fiat of the ruler, with little or no
reference to equity, or its effect on the prospeaitd happiness of the people; thus some rulers
became greedy for power, and therefore they impeedtkavy a tax that it became a burden on
the people. Populations grew that were born iiddem, wherein man was beholden to his
authority figures. During the approximately 3,0@ars of control by chiefs, landlords and kings
who held their subjects obligated to pay tax, a rofien paid with his labour and skills when
currency was a scarce commodity. Even today, setgnod the population within our society are
charged for their labour and skills and they pay mn the land they lease. It is understandable
therefore, that taxation today has developed intoudtiplicity of levies, taxes and tithes, all of
which overwhelm the common ordinary citizen. A doexample of today’s complex taxation
system comes in the form of licenses, customs slutdad tax, sales tax, luxury tax, service tax
and many, many others. Over and above all formsaxétion, that which causes the most
concern to the ordinary citizen of the country isect tax i.e. income tax. The question of
taxation, in its various bearings, is now made ghbject of examination and discussion in all
legislative bodies; and taxes are imposed, inaisttutional governments, not at the caprice of
the ruler, but by the representatives of the people

Need of Taxation

Government and social organization are among waht®an, as truly as food, clothing and
abode. Government needs revenue to perform thaitiuns which are vital for people to live life
with dignity. History is witness of miserable lilgf people in weak states. The great Indian
scholar Kautilya popularly known as Chanakya séitdm the treasury, comes the power of the
government, and the Earth whose ornament is tlsurg, is acquired by means of the Treasury
and Army". The statement made by Chanakya is veughrtrue, a strong nation can better
protect rights of its citizen and it is treasurgrfr where comes the power and the treasury of the
state depends upon good tax planning and peoplessih the government to pay taxes honestly
to make their state stronger.

It is duty of the government to aware people alstate’s welfare schemes, therefore now modern
government advertise their public policies and progto have public confidence and this social
engineering work as catalyze to pay taxes to gawent in due time. Publications Division of the
Ministry of Information and Broadcasting advertigevernment planning and schemes that
people take maximum benefit of government planramgl schemes. It is one of the most
important works of the government to advertisgdbcies.

As we know Treasure is the source of power forgheernment therefore government should
prepare good taxation system to take maximum adgandf economic resources of the country
but the same time taxes should not be excessiveanglicated; if no it will lead people to start
tax evasion, which is not good for health of aorati
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Taxes are important for the growth of nation; itpseto protect people from war i.e. people are
better safe in strong nation than weak nation aadkmow power comes from the treasury. It
helps the state to maintain law and order withi dtate, government take impose high taxes on
alcohol, tobacco etc such heavy taxes are knowavih$axes e.g. it has been seen after taking
liquor people break law and order system theretioeg have to pay for it therefore government
has imposed heavy taxes to reduce consumptioncbf things to maintain law and order in the
state. Expenditure on infrastructure helps theestany fold and we can see its positive results
immediately and after a long time as well. Thosentides where government got success to build
strong infrastructure are now develop countriesroerging as one of fastest growing counties of
the world. Taxes help the government to spend oralsecurity programs and welfare schemes.
Benefits of effective taxation system are endless.

It is public will that prevail in democratic systernegislation is one of the most difficult and
delicate work to perform especially when it comesegislate on financial matters. To introduce
a new tax or to increase tax rate (especially iaalitaxes — Income tax) is never being an easy
task for the government. It is quite clear thateyoment need money to perform its respective
duties. Often government fails to make aware peabtait importance of tax and its direct nexus
with the development of the state. At the very beijig of a new democratic system government
were in need of money to build infrastructure tdkn@n path of progress therefore government
had to take public property for public purposes that days has gone by, probably not soon to
return. If, then, the property of the citizen mhsttaken to meet the exigencies of government, it
becomes highly important that those from whom tialeen should feel that it is equitably done.
Nothing in relation to all the acts of governmesitmore to be desired than that its mode of
raising revenue should be so wisely and economgieatbinged, so manifestly just and equal, and
so well understood by all, that no opposition te demands shall arise from a sense of
oppression.

There is no force superior to the public will, amldere it is certain do taxes can be collected but
such as are believed to be both necessary andljuthe distribution of wealth, as has been
before stated, government makes a peremptory dairso much as its necessities, real or
supposed, may require. This claim is not only p@teny, but prior to every other claim. The
laborer must contribute a part of his wages; th&n®mss man, of his profits; and the capitalist, of
his interest, or rent. Every man knows, or shouldvk, that when he creates any kind of wealth, a
share of it belongs to government. He, in factae a fund out of which government is to be
supported.

Taxation has four main purposes or effects:
1. Revenue
2. Redistribution
3. Repricing and
4. Representation.
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Revenue:The main purpose of taxes is to collect revenad,ravenue funds to spend on roads,
schools, hospitals, and on other indirect governnfignctions like market regulation or legal
systems.
The tax revenue is the sum of the revenues ofrdifitkind of taxes, depending on what is taxed:

1. The revenue of physical and juridical persons éiditaxes").

2. Wealth and assets as real estates and houses.

3. The domestic economic transactions ("indirect taxesg. VAT).

4. International trade, typically through import dtie

5. Financial transactions, both in domestic and iarimational terms.

Determinants
Tax revenue is the result of the application abartte to a tax base.
Taxes are ranked according to the tax rate:
1. Progressive taxes, with a tax percentage rate ggowith the amount taxed.
2. Proportional taxes, with a tax rate constant whertéwe tax base.
3. Regressive taxes, with falling tax rate whilst gasing base.
4. Lump sum taxes, with a fixed absolute value oftthe irrespective of the tax base.
Thus, the income distribution and tax base dynamieskey determinants for the revenue from
progressive, proportional and regressive taxesradsdat becomes irrelevant for lump sum taxes.

Fiscal systems differ a lot throughout the worldt lusually the personal revenue tax is
progressive, the firm revenue tax is proportional veell as the taxation of domestic and
international economic activity. Also wealth taxetiis usually proportional, with some use of
lump sums.

Redistribution: The second purpose is redistribution, which meearssferring wealth from the
richer sections of society to poorer sections.

“It lies in the nature of things that the beginnggre slight, but unless great care is taken, the

rateswill multiply rapidly and finally will reach a poirthat no one could have foreseen”
-FuiGciardini®

Redistribution of income and wealth or redistribntof wealth is the transfer of income, wealth

or property from some individuals to others caubgda social mechanism such as taxation,

monetary policies, welfare, charity, and divorceast law?

“Money is like muck, not good except it be spread”

-FGis Bacor
Today, income redistribution occurs in some fornmiost democratic countries. In a progressive
income tax system, a high income earner will pajgaer tax rate than a low income earner.

Two common types of governmental redistributioweflth are subsidies and vouchers (such as
food stamps). These "transfer payment" programsfameed through general taxation, but
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disproportionately benefit the poor, who pay fewerno taxes. While the persons receiving
redistributions from such programs may prefer taibectly given cash, these programs may be
more palatable to society, as it gives society saomasure of control over how the funds are
spentt?

Repricing: A third purpose of taxation is repricing of centgioods to increase or decrease their
consumption. Taxes are levied to discourage consampf certain items like say tobacco.
Taxes on alcohol, coffee, fast foods, soft drinksdies and tobacco are also known as sin tax, a
kind of sumptuary tax levied on certain sociallpguribed goods and services.

Sin Tax: A state-sponsored tax that is added to productemices that are seen as vices, such as
alcohol, tobacco and gambling. These type of tateslevied by governments to discourage
individuals from partaking in such activities wititanaking the use of the products illegal. These
taxes also provide a source of government rev&nue.

Sin taxes are typically added to liquor, cigaretied other non-luxury items. State governments
favor sin taxes because they generate an enormmoasnd of revenue and are usually easily
accepted by the general public because they aimedtdaxes that only affect those who use the
products. When individual states run deficits, #ie tax is typically one of the first taxes
recommended by lawmakers to help fill the budget ga

The revenue generated by sin taxes is sometimesfaisspecial projects, but might also be used
in the ordinary budget. American cities and countiave used them to pay for stadiums, while in
Sweden the tax for gambling is used for helpingpteavith gambling problems. In many
countries tax for alcohol and tobacco is used tantaming law and order in the state.
Acceptance of sumptuary taxes may be greater titanmie tax or sales tax

Representation: the citizens by paying taxes demand accountabilityreturn from the
government. Several studies have shown that diz®ation (such as income taxes) generates the
greatest degree of accountability and better garere, while indirect taxation tends to have
smaller effects. There are consumer interest piotegroups in Europe and America to protect
interest of people and they represent them befbee government and bargain with the
government in the matter of indirect taxes. It bagen seen if government arbitrary increase
indirect which diversely affect interest of consusmthey start mass boycott of that commodity to
make pressure on the government to rethink on govent’s indirect taxation policy. If citizen
pay taxes honestly it will increase sense of ptigrio also and therefore they ask to government
about their fiscal policies and it helps demaocratistem to flourish. After all democracy is all
about peoples active participation in the goverrimeatffairs, if it increases it means that
democratic system is active in real sense.

Nature of Taxation
The power to tax is an attribute of sovereigntyereised by the government for the betterment of
the people within its jurisdiction whose interdsbsld be served, enhanced and protetted.



Arun Verma Page 73

It is an inherent power of sovereignty, essentialyegislative function, enforced for public
purpose, operates only within its territorial jdiittion, exempts government agencies from tax
and is subject to constitutional and inherent ltndns. Art 265 of the constitution of India clear
that no tax can be withdrawn without authority a#l It is work of the legislature to legislate for
public welfare but there is invisible line not tmss by the courts in the financial matters of the
government. But the same time it is public will ttipeevail at the end, and we have seen it is
general elections of the country.

Article 246 of the Constitution of the India defiBebject-matter of laws made by Parliament and
by the Legislatures of States, and for the convemieof the government operations and to
remove future ambiguity all subjects has been diithto three lists one is the union list having
97entries, second one is States list having 66esnand third and the last one is Concurrent list
having 47 entries. Residuary subject falls undémyedv of the Union list.

In order for a tax system to operate effectivedrtain principles must be put in place.

Fairness: the tax must be fair, that is, citizens shoulddesd in proportion to their abilities to
pay.

Clarity and Certainty: Convenience: the application of a tax should learchnd certain. If the
application is uncertain and arbitrary the publianchave no confidence in the system.
Compliance with tax laws may increase if it is easg convenient.

Efficiency: a good tax system should be structured so tlzanitbe administered efficiently and
economically. Taxes that are difficult or costlyadminister divert resources to nonproductive
uses and diminish confidence in both the levy &edgovernment.

In the past taxation was regarded solely as a meafinance the necessary obligations of a
government. The money was used to pay electediaffjanaintain state security, build roads,
bridges and public buildings; and pay for such ises/as schools, hospitals and fire fighters. In
recent times, the purposes of taxation have exmhramsiderably, as have the roles of
governments in society.

Taxes have three main functions at present scerfairst and foremost, to provide the money
that makes it possible for government to functidacond, taxes have an economic significance:
they are used to promote goals such as full emmoynsatisfactory rates of economic growth,
and stability of the money supply. The economiclgad taxation are achieved by raising or
lowering tax rates. The fewer taxes people pay, toge they have for their personal use.
Conversely, the more taxes they pay, the less mtray have available for themselves. Third,
taxes are used as a redistribution of wealth. Thipgse of income redistribution is to lessen the
inequalities of wealth in society. This is doneotgh what is called a system of transfer
payments. The effect of the system is to transfemay from those who have a good deal of it to
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those who have very little. Two of the most comnexamples are social security payments and
welfare payments made to people who, for one reasanother, do not work

Taxation Structure

The sum of all taxes is called revenue and taxesdatided in two broad category first one is
direct taxes and indirect taxes. All taxes falheitin direct taxes or indirect taxes. Direct taxes
are paid on income. Direct taxes are progressiv@ature it means that the more income you
earn the greater your contribution is expectecdettolthe state. Direct taxes are more reliable than
indirect taxes as government have clear figureseésses to calculate future income but in case
of indirect taxes government cannot fully rely ariure income through indirect taxes. Indirect
taxes are levied on expenditure and generally ssgre in nature indirect taxes are imposed on
the basis of the individual consumption, the indiidl pays only on what he consumes. However,
it must be noted that taxation is used not onlyaiee revenue but also to regulate consumption
and may even be used to curtail various forms dafirftmss activities. For instance, alcoholic
beverages and tobacco may be taxed heavily onrthends that their use is hazardous to the
health of individuals. Such revenue, often callédia tax”, is infect, a penalty paid by the users
of the substance.

The regulatory aspects of taxation are more apparéndirect taxes, such as customs duties and
taxes, than in direct taxes such as income tax.ifgiance, government can control private
consumption, especially of imported goods, by iasheg customs tariffs. An increase in taxation
on personal income on the other hand, may resuli mecrease in private savings without
affecting the level of consumption.

The effectiveness of any government depends omwillimgness of the people governed to
surrender or exchange a measure of control over gesons and property, in return for
protection and other services. Taxation is one fofrthis exchange. In designing tax systems,
governments customarily consider three basic indisaof taxpayer wealth or ability to pay:
what people own, what they spend, and what thay. 8dre kinds of taxes raised by government
for revenue are numerous. The most common areoipaErsicome taxes, corporate income taxes,
property taxes, sales taxes, death and gift taxesimport-export duties.

We can classify taxes according to their natureé&popular taxes are given below:

¢ Progressive Tax

¢ Regressive Tax

e Proportional Tax

* Lump-sum tax

* Ghetto Tax
Before discussing above taxes one must know whdaiginal Rate of Tax and Average Rate of
Tax.

Marginal Rate of Tax: tax rate applied to an incremental amount of ineofhink of this as the
rate that will be applied to the next dollar of anee. The concept of marginal tax will be
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important throughout the course in evaluation tite on income and the tax savings associated
with a particular deduction. Most tax planning &sbd upon the marginal rate.
Average Rate of Tax:The total amount of taxes paid by an individuabasiness divided by
taxable income; this rate will vary based on theoanh of income received during the taxable
period. For example, if john paid $3,000 in taxesimcome of $25,000, his average tax rate
would be 12%.

Paid taxes

Average tax rate =
Taxable income

Progressive tax: The earliest known application of progressive timxatook place in Great
Britain in the 14th century. In the United Statidn® first progressive income tax was established
by the Revenue Act of 1862, which was signed iato by President Abraham Lincoln and
repealed the short-lived flat tax contained infRevenue Act of 1861.

Progressive tax policy is based on the simple tdaapeople with more money should pay more
in taxes, and people with a lot more money shoaldalot more. It is fair that people who have
benefited most from the opportunities provided Iy public institutions should contribute in
order to keep our society livable. The term "Pregiee" describes a distribution effect on
income or expenditure, referring to the way thes natogresses from low to high, where the
average tax rate is less than the marginal taxtd#ttean be applied to individual taxes or to a tax
system as a whole; a year, multi-year, or lifetieogressive taxes attempt to reduce the tax
incidence of people with a lower ability-to-pay, they shift the incidence increasingly to those
with a higher ability-to-pay.

Slightly restructuring the income tax so that themalthiest people pay a fair share of their income
is the best way to bring revenue to the state abpbople have the quality public services people
need and deserve. The top one per cent of incommersawill not be hurt by paying a fraction
more, and the billions in income brought to thetestaill provide smaller class sizes, safer
neighborhoods, and public health measures that yeeple all healthier.

Taxation has four main purposes or effects: RevenRedistribution, Repricing, and
Representation. Progressive taxation is reliablercgo of income as government knows how
many assessee there in the state and how muchueewam be generate through direct taxes.
Redistribution is one of the most important featofgrogressive taxation, redistribution means
taking more money from the rich people and to itiste it to poor in the form of government
policies and programs and lastly representatioaectitaxes fix greater degree of responsibility
towards the taxpayers of the state and it alsosheljincrease sense of patriotism as one who pays
direct taxes feels that he has done something Her dountry. it is responsibility of the
government to do work for betterment of their peogpb people feel that taxes paid by them is
spending on right direction and it helps the goweent to successfully operate their functions.



Page 76 Journal of Legal Studies, ISSN 2321-1059, Vol. 1, Issue Il, July 2013
“God did not create all of us equal; he created gomore equal than others”

-Anon
Redistribution follows laws of natural justice apalsed on principles of equity. Taxation is based
on the maxim “equality of sacrifice”. Equality ofaifies can be justified only when we apply
progressive taxation in our society but in casindirect taxes, there are practical difficulties to
implement it but in case of direct taxes we canlgapply it, we can treat people equal only if
are equal in status. People who have similar inchme to pay equal amount in the form of
income tax. Equality of scarifies means taxpaybmikl feel equal amount of burden in the form
of taxes. People with more income pay a highergrgegye of that income in tax than do those
with less income. It can also apply to adjustmdnthe tax base by using tax exemptions, tax
credits, or selective taxation that creates praivedistribution effects.

Progressive taxation means th4RT > ART [if you are pedantic, if MRT (Marginal Rate of

Tax) and ART (Average Rate of Tax) do not equabgdrfor example, in India there are three
rates of income tax - 10% 'starting tax', 20% @&ad tax', and 30% high rate of tax. For a low
income earner, ART will be around 10-20%, wherea®grg high income earner will pay more

like 30% ART. Thus, higher income earners pay atgreproportion of their income in tax than

low earners.

Regressive tax:A tax that takes a larger percentage from low+4mnegeople than from high-
income people. A regressive tax is generally athat is applied uniformly. This means that it
hits lower-income individuals hard& Some examples include excise tax and serviceRaix.
example, if a person has Rs.10 of income and mastRs.1 of tax on a packet of bread, this
represents 10% of the person's income. Howevéigiperson has Rs.20 of income, this Rs.1 tax
only represents 5% of that person's income.

Excise taxes that apply to essentials are genecaltgidered to be regressive as well because
expenses for food, clothing and shelter tend toangk a higher percentage of a lower income
consumer's overall budget. In this case, even thdlug tax may be uniform (such as 5.5%. sales
tax), lower income consumers are more affected bgdause they are less able to afford it.

A regressive tax is a tax imposed in such a matirarthe tax rate decreases as the amount
subject to taxation increases. "Regressive" dessrin distribution effect on income or
expenditure, referring to the way the rate progredsom high to low, where the average tax rate
exceeds the marginal tax rate. In terms of indi@idocome and wealth, a regressive tax imposes
a greater burden (relative to resources) on the ploan on the rich. There is an inverse
relationship between the tax rate and the taxpmyaility to pay as measured by assets,
consumption, or income.

The regressivity of a particular tax often depeodshe propensity of the taxpayers to engage in
the taxed activity relative to their income. In@thvords, if the activity being taxed is more likel
to be carried out by the poor and less likely tocleried out by the rich, the tax may be
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considered regressive. To determine whether asteagressive, the income elasticity of the good
being taxed as well as the income substitutiorceffeust be considered.

Proportional tax: The French Declaration of the Rights of Man andhe Citizen of 1789
proclaims: A common contribution is essential foe imaintenance of the public forces and for
the cost of administration. This should be equjtabistributed among all the citizens in
proportion to their mear$. Proportional tax is a tax in which the tax ratenais constant
regardless of the amount of the tax bdg proportional tax is a tax imposed so that thertte

is fixed, with no change as the taxable base amoargases or decreases. The amount of the tax
is in proportion to the amount subject to taxatfon.

Proportional tax is also called flat tax. Tax retesame for all taxpayers, regardless of level of
income. Proportional tax system requires the samreeptage of income from all taxpayers
regardless of their earnings. A proportional tagligs the same tax rate across low, middle and
high-income taxpayers. The proportional tax is @mtcast to a progressive tax, where taxpayers
with higher incomes pay higher tax rates than tggmawith lower income¥. A proportional tax

is also called a flat tax. For example, in a prtipaal tax system, all taxpayers may be required
to pay 10% of income in taxes. A sales tax candmsidered a type of proportional tax since all
consumers, regardless of earnings, are requirpdytthe same fixed rate.

The term "Proportional” describes a distributiofeetf on income or expenditure, referring to the
way the rate remains consistent (does not prodress"low to high" or "high to low" as income
or consumption changes), where the marginal taxisagéqual to the average tax r&té.can be
applied to individual taxes or to a tax system awi®le; a year, multi-year, or lifetime.
Proportional taxes maintain equal tax incidenceaurgigss of the ability-to-pay and do not shift
the incidence disproportionately to those withghler or lower economic well-being.

A proportion form of taxation to many seems quidr fas individuals pay according to their
ability to pay. One point of view is that for thieh, based on the different high incomes, it is
easier to pay off taxes because a smaller propodidheir income is spent on necessities. They
therefore have more disposable income to spendtloer goods/services also to invest within
capital goods which said before may stimulate asmkeht the welfare of the economy. Some may
say that this system promotes a more fair andsppciety. Equity of taxation in this economy can
be neutral. Increases in labor, increases wagesli increases income-taxes. The con for this
system is that the government would receive lessnme tax. Less income tax therefore means
that less would be available for government spandin

The French Declaration of the Rights of Man andhef Citizen of 1789 proclaims: A common
contribution is essential for the maintenance o thublic forces and for the cost of
administration. This should be equitably distriltliganong all the citizens in proportion to their
means’!
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Proportional taxation means thdRT = ART, so if a low income earner is taxed at 20%, s is
higher income earner. The proportiohtax paid is always the same, though in absdknas it
goes up the higher your income.

Some people consider it as regressive tax asdtt@flow income group people, as low income
group people spend much money on daily utilitie$oasl, medicine etc and spend large part of
their income on it and pays proportionally more ttaan those who have large income but do not
spend proportionally large part of their incomedaily utilities therefore they pay proportionally
less tax than those who have low income.

Lump-sum tax: A lump sum tax is a tax with a fixed amount thaleiged on all members of a
society regardless of their income levels. Each beenof the society, from the richest to the
poorest, is charged the same lump sum when sugk exists. Instances of an actual lump sum
tax are rare in reality, since the tax would beesgo/ely burdensome to the poorer members of a
society. The theory of a lump sum tax is often usgdeconomists as a means of studying the
ways that an economy can be more efficient. Mamnemists argue that charging a lump sum
would be a more effective method of aiding an econd/Vhereas a tax based on income might
cause some workers to work at less than their maximapability for fear of paying higher
taxes, proponents of the lump sum argue that ald&mount tax would not impede workers'
motivation in any way.

As the lump-sum is negotiable, the tax authorites free to set the taxable amount in the
negotiations to a different and even higher amoleattors that play a role are your total global
wealth, age, family situation and the municipalityvhich the taxpayer will live. Individual taxes
are usually levied depending either on the amo@imb@me they earn or the amount of some
particular product that they consume. It's usutilly case that the people who make the most
money in a society are taxed at the highest pexgentf their income since they can afford it.
Those taxes often are used in turn to benefit toegqy people in an economy. By contrast, a lump
sum tax is levied upon every single member of glsisociety.

It is one of the various modes used for taxatioocome, things owned (property taxes), money
spent (sales taxes), miscellaneous (excise takes).a regressive tax, such that the lower the
income is, the higher the percentage of incomeiegdge to the tax. An example is a poll tax to

vote, which is unchanged no matter what the incofrtee voter. Other related examples include
personal property taxes on cars or business equipmgardless of income or ability to pay. Real

estate taxes that are levied on a per lot or pighasis are another example; some condominium
fees could be regarded as having most of the cleaistcs of a lump sum tax (other than being

avoidable by not owning property in a condominium).

In economic theory, a lump-sum tax may have theaathge of not contributing to an excess
burden of taxation, a loss in economic efficienogttresults from taxes reducing incentives for
production. In practice, lump-sum taxes are oftecoantered, in spite of their conflict with other
criteria, such as equity or ability to pay. A lurapm tax remains a standard for measuring the
performance of other imperfect kinds of taxes €JVdGraaf, 1987%
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An example of a lump-sum tax is a $55 fee on alpleyees who work in a township. Another
example is tag fees on vehicles, which are the sagerdless of the income of vehicle owners.
Lump-sum taxes are regressive, meaning persondawtr income pay more as a percentage of
their income.

Ghetto Tax: Exploitation of poor people and minorities in ftoeem of price markups on goods
and services. For example, higher rates for ing@amsury in loan rates, and "vending machine"
level prices from the corner store. The study, ftbm Brookings Institution, said finding ways to
eliminate these added costs, often called a “ghai@ could be an important new front in the
fight against poverty® Poor urban residents frequently pay hundredstithmusands of dollars a
year in extra costs for everyday necessities. Thdyssaid some of the disparities were due to
real differences in the cost of doing businessdarareas, some to predatory financial practices
and some to consumer ignorance. A ghetto tax iditesally a tax; it is a situation in which
people pay higher costs for equivalent goods arices simply because they are poor, or live in a
poor area.

In public policy, a euphemism for the higher prafemany goods and services for low-income
consumer$? The term ghetto tax is used to describe the géndrgher prices those with low
incomes pay for goods and services, particuladgeHiving in poverty-stricken ares.

The problem of ghetto taxes is closely associatitd mobility; one study in the USA showed
that higher prices might be prevalent in some rimghoods, but people with access to a car
would have more access to affordable goods andcserelsewhere, whilst those without a car
would bear the brunt of higher local pricés.

The New York State Banking Department has drawnomdjyanks into underserved
neighborhoods by placing deposits of governmentapposometimes at below-market interest, in
the new branches. These may enable more residempen accounts and reduce reliance on
costly check-cashers and lenders, said the sgip&rintendent of banks, Diana L. Taylor.
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Mapping the scope of Nanotechnology from
Environment Perspective

Deepika Urmaliya*

Introduction

The word nanotechnology derived from the words namal technolog Nano, typically
employed as a prefix, is defined as one-billionthaoquantity or term. It is represented
mathematically as 1 x 19 or simply as 10. Technologygenerally refers to the system by
which a society provides its members with thosengbi needed or desired. The term
nanotechnology has come to be defined as thosensgsbr processes that provide goods and
services that are obtained from matter at the natemievel that is from sizes in the range of
one-billionth of a meter. In addition, the new teclogy allows the engineering of matter by
systems or processes that deal with atoms. Nanutagy is the principle of manipulation of the
structure of matter at the molecular level. It datthe ability to build molecular systems with
atom-by-atom precision, yielding a variety of namamnes. The classic laws of science are
different at the nanoscale. Nanoparticles possege surface areas and essentially no inner mass
that is their surface-to-mass ratio is extremeghhi

Nanotechnology and environment: an interrelation

The new science of nanotechnology is based oretttdtiat particles in the nanometer range, and
nanostructures or nanomachines that are develaped these nanoparticles possess special
properties and exhibit unique behavior. These gsp@coperties, in conjunction with the unique
behavior of nanomaterials, can significantly impgablysical, chemical, electrical, biological,
mechanical, and functional qualities and properfiéese newly identified characteristics can be
harnessed and exploited by applied scientists tginear new processes. In general
nanotechnology devices consume less energy, radaterial wastes, and help in monitoring.
Nanotechnology can also be used to reduce and mrdhe toxicity of nanoparticles in
environment more efficiently. There are certainaaref manufacturing currently benefiting from
the development of nanotechnology. Energy consumps the first area in which the use of
graphene into a coating material resulting in teedhfor only one layer, which does not require a
multifunctional film coating. Two applications fer graphene based coating are to apply it to a
blade used in wind turbines or on the body of amplame. It saves the weight increasing
efficiency. After that less waste on raw materialat is large sample testing will be done on a
smaller scale and simultaneously of raw materiailb ecome more efficiency. Nanoscale
chemical reagents (catalysts) increase the readterand other efficiency of chemical reactions.

* Assistant Professor (Law), Dr. Ram Manohar Lohiya National Law University, Lucknow.
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Environmental monitoring and protection is the naxtutilizing advanced nanotechnology, a
detector was made to detect a nuclear leak fasgtmaore accurate at the Fukushima Daiichi
Nuclear power plant, which is one of the best ramiiedetectors in Washington and can sense the
faints amount of radiation. Then biological appiicas developing ultra small probes on
planetary surfaces for agricultural applicationd aontrol of soil, air, and water contamination.
Lastly biomedical application are there whicltluges the medical diagnostic and treatments.
Common nanoparticles includes nanofibers, buckgbalhrbon nanotubes, and grapheme etc.
nanodevices can also be made by using nanotechnatafjare used in many applications such
as sun glasses, sun screen, semiconductor ands sgoitpments etc. Nanotechnology can
provide future solutions for certain environmenpabblems; however, it also crests negative
impact on environment. Therefore, evaluation of thesitive and negative impacts of
nanotechnology is essential for the safety of $pcie

Nanotechnology increases the strengths of manermatt and devices, as well as enhances
efficiencies of monitoring devices, remediatioreoironmental pollution, and renewable energy
production. While these are considered to be pesiifect of nanotechnology, there are certain
negative impacts of nanotechnology on environmentmany ways, such as increased
toxicological pollution on the environment due toetuncertain shape, size and chemical
compositions of some of the nanotechnology prod(rasomaterial). It can be vital understand
the risks of using nanomaterials and coast ofekalting damages.

As applications of nanotechnology develop oveetitiney have the potential to help shrink the
human footprint on the environment. This is impottdbecause over the next 50 years the
world’s population is expected to grow 50%, globebnomic activity is expected to grow 500%,
and global energy and material use is expectedrowv $00 %. So far, increased level of
production and consumption has offset our gainddéaner and more efficient technologies. This
has been true for municipal waste generation, disasdor the environmental impacts associated
with vehicle travel, ground water pollution and iagltural runoff. Thus nanotechnology can
create materials and products that will not onheclly advance our ability to detect monitor and
clean up environmental contaminants, but also belavoid creating pollution in the first place.

Nanoparticles have higher surface areas than tthenfaterials which can cause more damage to
the human body and environment compared to the patkicles. Therefore, concern for the
potential risk to the society due to nanopartitias attracted national and international attentions
Nanoparticles are not only beneficial to tailor theperties of environment in air pollution
monitoring, but also to help reduce material corstion and remediation. For example- carbon
nanotube and grapheme based coating have beeropeddb reduce the weathering effects on
composite used for wind turbines and aircraft.

Potential environmental risks involved in hanotechology

Grapheme has been chosen to be a better nanosclision to reduce the degradation of UV

exposure and salt. By using nanotechnology to appianoscale coating on existing materials,
the materials will last longer and retain the alistrength longer in the presence of salt and UV
exposure. Carbone nanotubes have been used t@sectiee performance of data information
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system. However, there are few considerations ¢érpi@l risks need to be considered using
nanoparticles. The major problem of nanomaterialshe nanoparticles analysis method. As
nanotechnology improves, new and novel nanomaseaigd gradually developed. However, the
materials vary by shape and size which are impbfactors in determine toxicity. Lack of
information and methods of characterizing nanonetemake existing technology extremely
difficult to detect the nanopartical in air for émnmental protection. Secondly the Information
of the chemical structure is a critical factor &tetmine how toxic a nanomaterial is and minor
changes of chemical function group could drastjcalhange its properties. Then Full risk
assessment of the safety on human health and amamal impact need to be evaluated at all
stages of nanotechnology. The risk assessment cshioalude the exposure risk and its
probability to exposure, toxicological analysisrsport risk, persistenence risk, transformation
risk and ability to recycle. Life cycle risk asseent is another factor that can be used to predict
the environmental impacts. Lastly the good expemtaledesign in advance of manufacturing a
nanotechnology based product can reduce the matexite.

Carbon nanotubes have applications in many mageioalmemory storage, electronics, batteries
etc. however, some scientists have concerns abdobie nanotubes because of unknown harmful
impacts to the human body by inhalation into luragsl initial data suggests that carbon

nanotubes have similar toxicity to asbestos fib€esbon nanotube showed to be more toxic than
carbon black and quartz once it reaches lung.dn880’s, a semiconductor plant contaminated
the ground water in Silicon Valley, California. $hs a classic example of how nanotechnology
can harm the environment even through there aeralepositive benefits.

As current nonscale materials are becoming smaiteis more difficult to detect toxic
nanoparticles from waste which contaminate therenment. Nanoparticles may interact with
environment in many ways: it may b attached to reieraand transported in underground water
by bio-uptake, contaminants and organic compoumtisssible aggregation will allow for
conventional transporation to sensitive environmmemiere the nanoparticles can break up into
colloidal nanoparticles. There are four ways thamaparticles or nano materials can become
toxic and harm the surrounding environment.

1. Hydrophobic and hydrophilic nanoparticles- nanoitmatresearchers are currently
working on TiO2 powder as a coating inclusion twét reduce the weathering effects,
such as salt rain degradation on composite matefiale effect of TiO2 nanopatrticles to
be assessed when leaked into environment.

2. Mobility of contaminants- there are two generalinoels that nanoparticle can be emitted
into atmosphere. Nanoparticles are emitted intodaiectly from the source called
primary emission and are the main source of thal tmissions. However secondary
particles are emitted naturally such as homogenaakeation with ammonia and sulfuric
acid presents. Nanoparticles can easily be attatcheohtaminations and transported to a
more sensitive environment such as aqueous enveotanfor example nuclear waste
traveled almost 1 mile from a nuclear test site.
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3. Solubility- many of the nanoparticles are solulsieniater and are hard to separate from
waste if inappropriately handled.
4. Disposal- any waste products including nanomatedah cause environmental concerns
if disposed inappropriately.

Environmental assessment of Nanotechnology

It increases the strengths of many materials awdceds, as well as enhances efficiencies of
monitoring devices, remediation of environmentalyimn, and renewable energy production.
While these are considered to be the positive effenanotechnology, there are certain negative
impacts of nanotechnology on environment in manysyauch as increased toxicological
pollution on the environment due to the uncerthiape, size, and chemical compositions of some
of the nanotechnology products (or nanomateriétlgan be vital to understand the risks of using
nanomaterials, and cost of the resulting damags.riquired to conduct a risk assessment and
full life-cycle analysis for nanotechnology prodsictt all stages of products to understand the
hazards of nanoproducts and the resultant knowlddgecan then be used to predict the possible
positive and negative impacts of the nanoscaleymtsd Choosing right, less toxic materials (e.g.,
graphene) will make huge impacts on the environmEis can be very useful for the training
and protection of students, as well as scientistgineers, policymakers, and regulators working
in the field.

Positive impressions on Environment
Nanotechnology offers potential economic, sociatal environmental benefits. Nanotechnology
also has the potential to help reduce the humatpriod on the environment by providing
solutions for energy consumption, pollution andegrgas emissions. Nanotechnology offers the
potential for significant environmental benefitslirding such as:

¢ Cleaner and more efficient industrial processes

< Improved ability to detect and eliminate pollutioy improving air, water and soil quality

e High precision manufacturing by reducing amounwaste.

e Clean abundant power via more efficient solar cells

* Removal of greenhouse gases and other pollutantstfie atmosphere

« Decreased need for large industrial plants.

¢ Remediating environmental damages.

The nanoscale products that utilize graphene innduostrial use or research can benefit the
environment in several ways:
» Graphene based nanocomposites reduce the weighptatnes by substituting traditional
metals and composites and the consequence of igatvgaving results in a reduction of
a thousand tons of gasoline.
» Graphene thin film or graphene bucky papers casubsitutd in place of metal meshes
around the fuselage of airplane used to preverdirdct indirect effects of lightning
strikes.
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* The eminent properties of graphene increased tfieieeicy of advanced renewable
energy processes, such as reducing the weighiviafdaturbine blades and increasing the
energy converse efficiency.

Negative impressions on Environment
Understanding of the environmental effects andsriaksociated with nanotechnology are very
limited and inconsistent. The potential environnaénthrough nanotechnology can be
summarized as follows:

* High energy requirements for synthesizing nanogadicausing high energy demand

» Dissemination of toxic persistent nanosubstanceggating environmental harm

* Lower recovery and recycling rates

* Environmental implications of other life cycle stésgalso not clear

» Lack of trained engineers and workers causing énrtioncerns.

Graphene has outstanding properties and its predizet benefit the environment and economy
unfortunately, graphene based composites may aswm lthe environment in other ways, the
toxic property of graphene is unknown and is diffico remove graphene from waste.
e Graphene could react with materials and biologigatems in environment in a way that
is unexpected.
« Graphene has a good thermal conductivity and figeardancy of the polymer
nanocomposties is already well reached. Howevesnssts warn that it may cause fire
risk if graphene is contaminated with other sulrstarduring processs.

One cause of some concern of nanotechnology isptiential health and safety risks of
nanoparticles and nanotubes. It is known that radegarticles are likely to be more reactive
than the same material bulk and that nanoparticiay be able to penetrate human cells.
However, there is no evidence that the limited neimif nanoparticles used in cosmetics can
cause any damage. At present there is little reseato the general toxicity of nanoparticles with
respect to damage to DNA or lungs. More evidenaeeded to understand if there is any cause
for concern and more research needs to be carmieldyothe scientific community. The problem
is that these particles may be harmful to the hubwly and scientists say it will be years before
they fully understand their effects. Nanoparticdee small enough to slip unnoticed through a
cell membrane but large enough to carry foreigrentbetween strands of DNA. There are no
long term health studies issues but researchees d&en brain cancer develop in fish that ingest a
small number of carbon nanoparticles. Rats thaalenltarbon nanotubes have lung problems
similar to those caused by asbestos.

Nanotechnology and its emergence in pedagogy

Industry and education including public schoolsnownity colleges and universities will have
to respond to the change in dynamics compositigdhefvorkforce. This is to change curriculum
to match changes in society with emphasis on sejetechnology and engineering fields.
Advances in miniature electronics could result irarges in the classroom. Having organized
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education or training systems to college studemdsrasearchers in laboratories is a key factor of
reducing the negative impacts of nanotechnologyicitional progress follows nanotechnology
research progres®esearchers and college students do not fullyzezhlad understand how
nanoparticles affect a system. One of the impor@auises is the lack of toxicity information
from manufacture and could easily handle safely @&jipropriate protection equipment.
Developing new technology classes providing safsyninar and confence could not only
benefit college students but also engineers andsindl manufacture scientists in other fields.
For a new student research assistant who is goifg thandling nanoscale materials should be
trained in a general safety course and a courseiatsd with that specific nanomaterials. Public
media is an ideal way to populate the informatidrnanomaterial and to educate public of
advantages and disadvantages of nanomaterialshéoicammercial products which contains
nanomaterials. Exposure of nanomaterials to workamasumers and the environment seems
inevitable with the increasing production volumesl ahe increasing number of commercially
available products containing nanomatrials or basednanotechnology. Exposure is a key
element in risk assessment of nanomaterials sibcis ia precondition for the potential
toxicological and ecotoxicological effects to tgkace. If there is no exposure there is no risk.

Conclusion

There is no doubt that nanotechnology will contitoiene develop, be a benefit to society and
improve the environment in various ways. Nanosoadgerials will make the products better in
terms of functionality, weight savings, less enempnsumption and a cleaner environment.
Shortcomings always exist when new unproven tedgyols released. Nanomaterial may help
clean certain environmental wastes but contamieatéronment in other ways. Choosing the
right nanoscale materials is one of the key pararador the future direction of nanotechnology.
Engineering ethics need to be defined before thanoercial use of nanotechnology. Risk
assessment on new hanomaterial based applicatiorpggtant to evaluate potential risk to our
environment when the products are in use. Fulldifele evaluation and analysis for all different
applications should be conducted with constannttte. Major concern regarding nanoparticles
is that they might not be detectable after reléagethe environment which in turn can create
difficulties if remediation is needed.

Therefore, analyses methods need to be developdetdot nanoparticles in the environment that
accurately determine the shape and surface ar¢laeoparticles. More information is needed
regarding the structure function relationships a@mdrelating surface area and chemistry to
functionality and toxicity. Full risk assessmenbshl be performed on new nanomaterials that
present a real risk of exposure during manufactureise. Such assessment should take into
consideration the toxicological hazard the prolgbif exposure and the environmental and
biological fate, transport, persistence, transfaiomainto the finished product and recycling. Life
cycle analysis will be a useful tool assessingtthe environmental impacts. When the use of
scarce material is inevitable for the elaboratidrth@ nanoparticles, an effective strategy for
recycling and recovery is necessatry.
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Doctrine of Legitimate Expectation: An Analysis
Kanchan Prabha*

Introduction

The doctrine of legitimate expectation belongsh®domain of public law and is intended to give
relief to the people when they are not able tafjusbeir claims on the basis of law in the strict
sense of the term though they had suffered a @wiisequence because their legitimate
expectation had been violate@he term ‘legitimate expectation’ was first usgdLimrd Denning

in 1969 and from that time it has assumed the iposdf a significant doctrine of public law in
almost all jurisdictiond.When a public authority has promised to followestain procedure, it is

in the interest of good administration that it dldoact fairly and should implement its promise,
so long as implementation does not interfere wslstatutory duty.

Doctrine of Legitimate Expectation forms a partudicial strategy to exclude the possibility of
arbitrary administrative actions. Where discretisrexercised in a manner not consistent with
past practice or policy, its reasonableness is aeanwith reference to the detriment caused by
the non-fulfilment of legitimate expectation. Thieg of legitimate expectation is invoked when
the government does not exercise its discretiotherexpected lines. The usual situation is not of
renewing a contract or a sudden discontinuatioa pblicy. Any expectation based on sporadic,
casual or random acts, or which is unreasonabtggichl or invalid cannot be a legitimate
expectation.

Doctrine of Legitimate Expectation supplements doetof locus standby providing sufficient
standing to anyone who cannot point to the exigtei@a substantive right to obtain the leave of
the Court for judicial review. The legitimate exfs®n further gives the applicant sufficient
locus standfor judicial review.

Scope of the Doctrine

Whether an expectation exists is, self-evidentlyjuastion of fact. If a person did not expect
anything, then there is nothing that the doctrifidegitimate expectation can protécSo, a
person unaware of an undertaking made by a publfeaty cannot expect compliance with that
undertaking. A decision not to honour any such uwa#teng maybe flawed for some other reason.
When no promise of a benefit has been made and the&o established practice of granting that
benefit, the person concerned is, elementarilytledtto be treated fairly. But he is not entitked
rely upon his expectation of a benefit unless ifogsnded upon some promise or established

* Research Scholar, Department of Human Rights (School for Legal Studies) BBA University, Lucknow
(UP).
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practice. To determine whether an expectation g€xatd whether it is legitimate, requires the
investigation of many circumstances. Clear stayuteords override any expectation howsoever
founded. Legitimate Expectation may arise-

a) If there is an express promise given by a publtbarity

b) Because of the exercise of a regular practice wiieltlaimant can reasonably expect to

continue
c) Such an expectation must be reasonble.

Theories for Justifying the Legal Protection of Legimate Expectations

a) Reliance Theory: The reliance theory argues that legitimate expecis should be protected
because to do otherwise would inflict harm on imdirals who rely upon such expectations.
Firstly, there is a general obligation not to capseventable harm to others. This obligation
derives from our concern to maximize welfare or giapss in society. That is, a utilitarian
analysis of societal arrangements suggests thatemta@ble harm should not be tolerated.
Secondly, respect for individual autonomy suggeastebligation not to cause preventable harm,
irrespective of what aggregate utility this obligat might have. It follows that the freedom of
action of one person may be limited to the exteat its exercise causes harm to others.

The Reliance principle maybe formulated as folloawgublic authority’s freedom to take action
in the public interest is limited to the extentttitacauses harm to particular individuals. If a
public authority has induced a person to rely upgenmepresentations or conduct, realising that
such reliance was a real possibility, it is undgrima facie duty to act in such a way that the
reliance will not be detrimental to the represeniHee reliance theory is too narrow because
detrimental reliance is not and should not alwagslprecondition for protection of expectation.
This theory is also too inflexible. It suggeststtha authority is precluded from disappointing
induced foreseeable reliance, if the disappointniemreventable. But even the most cautious
public authority cannot completely prevent changéspolicy from harming or adversely
affecting, individuals.

b) The Rule of Law Theory: In this theory, the principle of legitimate exfs®n is seen as one
aspect of the Rule of Law. Like the reliance thedhe rule of law theory proceeds from
autonomy. For individuals to be autonomous they tmais least, be able to plan ahead and
therefore foresee with some degree of certainty ¢besequences of their actions. In
administrative law, the importance of certaintynisreased by wide-ranging discretionary powers
being vested in public authoritiédndividuals cannot easily predict how discretignaowers
will be exercised because the provisions confersingh powers are linguistically indeterminate
and because informal working rules and other camg of which individuals are not normally
aware affect their exercise in practice. Firsthe tule of law presupposes formal equality. That
is, like cases must be treated alike by the coamdtconsistent application of law. Secondly, the
rule of law presupposes a certain measure of cocysia the law.
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The rule of law theory is more comprehensive antviting than the reliance theory. Reliance
is only relevant in so far as it strengthens tHe afi law justification for protection of legitimat
expectations. Moreover, the rule of law theory @enflexible than the reliance theory.

Types of Expectations
1) Procedural Expectation- An expectation where aiqdar procedure not otherwise
required has been promised.
2) The expectation may be a particular or favourabklggion by the authority.

Reasons for Supreme Court of India Having Developedhis Doctrine
This doctrine was evolved in order to check thetaty exercise of power by the administrative
authorities. The doctrine provides a central sysateseen ‘no claim’ and a ‘legal claim’ wherein
a public authority can be made accountable on thergl of an expectation which is legitimate.
The legal protection of expectations is a way ofirgj expression to the requirements of
predictability, formal equality, and constancy irdm in the rule of law.

Negative and Positive Contents of The Doctrine

The doctrine has negative and positive contentl.bbtapplied negatively an administrative
authority can be prohibited from violating the lagiate expectations of the people and if applied
in a positive manner an administrative authorityn de@ compelled to fulfil the legitimate
expectations of the people. It is argued that tiogeption of legitimate expectations would have a
‘chilling effect’ upon public authorities in the lfowing sense. If the public authorities are bound
by, or potentially liable in damages for, their negentations on the grounds that they generate
expectations in individuals, authorities will be chuless willing to establish good practices,
publish guidelines, and give informal advice Iéé$ tonduct be turned against Him.

Development of the Doctrine in England

The term ‘legitimate expectation’ was first usedlUmyd Denning inSchimdt v Secretary of State
for Home Affairs However, it was inBreen v Amalgamated Engineering Urfibthat the
Doctrine of legitimate expectation found its legiite place. In the case bfelnnes v Onslow
Fane", the doctrine found fine exposition. Evolving thecttime further the courts in England
support the opinion that the claim of legitimatgestation must not always fail against legal
incapacity. InR. v Ministry of Agriculture Fisheries and Food, parte Hamble (Offshore)
Fisheries Ltd??, the question of applicability of the principleslegitimate expectation in respect
of policy matter was considered. R v Secretary of State for the Home Departmenpagte
Ruddock®, Taylor J. said at page 531, that:

“The doctrine of legitimate expectation in esseimposes a duty to act fairly. Whilst most of the
cases are concerned, as LORD ROSKILL said, wittight to be heard, | do not think the
doctrine is so confined. Indeed in a case wherbygothesi there is no right to be heard, it may
be thought the more important to fair dealing thapromise or undertaking given by a minister
as to how he will proceed should be kept. Of cowmseh promise or undertaking must not
conflict with his statutory duty or his duty, agdein the exercise of a prerogative power.”
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A person has a legitimate expectation of beingtékdan a certain way by an administrative
authority even though he has no legal right in atévlaw to receive such treatméhfThe
expectation may arise either from a representatianpromise made by an authority including an
implied representation or from consistent pastipac

Development of the Doctrine in India

The legal position in India is more or less the sams in England. The first reference of the
Doctrine was found irState of Kerala v K.G. Madhavan Piftai In Navjyoti Coop. Group
Housing Society v. Union of Indfathe Supreme Court recognised that by reasonmiicagion

of the said doctrine, an aggrieved party would bttled to seek judicial review, “if he could
show that a decision of the public authority aféechim of some benefit or advantage which in
the past he had been permitted to enjoy and whickegitimately expected to be permitted to
continue to enjoy either until he was given reastmswithdrawal and the opportunity to
comment such reason¥”.

The doctrine was further applied 8theduled Caste and Weaker Section Welfare Associat
State of Karnatakd The Court inUnion of India v Hindustan Developent Corporatiyraid
down the meaning and scope of this doctrine Nltional Building Construction Co. v S.
Raghunathaff, the Supreme Court brought in the concept of ‘dedrithin legitimate expectation
theory. In West Bengal v Niranjan Singhiathe Supreme Court said that ‘the doctrine of
legitimate expectation’ is only an aspect of Adid4 of the Constitution in dealing with the
citizens in a non-arbitrary manner and thus, kslfitsloes not give rise to an enforceable right but
in testing the action taken by the government attthavhether arbitrary or otherwise, it would be
relevant. InFood Corporation of India v Kamdhenu Cattle Feedustries?, the Supreme Court
held that even though the respondent’s bid wasitjeest, it had no right to have it accepted.
The procedure of negotiation itself gave due wetghtihe legitimate expectation of the highest
bidder and that was sufficient.

Legitimate expectation gives the applicant suffitiecus standi for judicial review. Doctrine of
Legitimate expectation is to be confined mostlyigint of a fair hearing before a decision which
results in negativating a promise of withdrawinguardertaking is given. A case of legitimate
expectation would arise when a body by represemtaiir by past practice aroused expectation
which it would be within its power to fulfil. If guestion is of policy, even by a change of old
policy, the courts cannot interfere with a decisilfra denial of legitimate expectation in a given
case amounts to denial of right guaranteed orhgrary, discriminatory, unfair or biased, the
same can be questioned on well known grounds aittgadrticle 14 but a claim based on mere
legitimate expectation without anything more canipsto facto give a right to invoke these
principles. It follows that the concept of Legititaaxpectation is not the key which unlocks the
treasury of natural justice and it ought not toogklthe gates which shuts the court out of review
on the merits particularly when the element of sfEmon and uncertainty is inherent in that very
concept. The courts should restrain themselves rasttict such claims duly to the legal
limitation.?®



Page 92 Journal of Legal Studies, ISSN 2321-1059, Vol. 1, Issue Il, July 2013

When can this doctrine not be invoked?

An overriding public interest may justify denial afy legitimate expectation. Also, it is an equity
doctrine that a person’s own conduct may disentithe to the benefit of this doctrine. Also, this
doctrine cannot be enforced in cases of promisaferby administrative authorities. Theory of
legitimate expectation cannot defeat or invalidatgslation. It may at most be used against an
administrative action and even there it may noaténdefeasible right.

Conclusion

The plea of legitimate expectation still remaingeay weak plea in Indian Administrative Law. A
claim for a benefit on the basis of legitimate estpgon is more often negatived by the courts. It
is rarely that such a plea is accepted by courtadia. It is humbly submitted, therefore, that in
situation of confusion of ideas regarding the cpha# legitimate expectation what needs to be
realized is that the concept envisages not meeedgéectation” but "legitimate expectation” which
means that there is already something super-addpctt "expectation” some kind of assurance
or representation by the administration or the flaat the expectation has been recognized over a
period of time. What needs to be realized is thatdoncept is more of an equitable nature rather
than legalistic in nature.
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Surrogacy Tourism in India - Issues and Challenges

Mrs. Neetu*
Introduction
Reproductive tourism is defined as ‘the travelling candidate service recipients from one
institution, jurisdiction or country where treatnieis not available to another institution,
jurisdiction or country where they can obtain thedkof medically assisted reproduction they
desire’. ‘Reproductive tourism,” is also known &ertility tourism,” ‘procreative tourism,” and
‘cross-border reproductive care’ (CBRC). Assistedroductive technology (ART) lures people
across borders the willingness to travel for AR @ime practices that facilitate fertility travel.
Surrogacy tourism is the branch of reproductiveitoo. In the past few years, surrogacy tourism
has expanded rapidly, and has acquired a publfdgio the process.

Surrogacy means “a substitutéf. surrogacy, one woman (surrogate mother) cagiehild for
other persons (commissioning couples) based orgaement before conception, requiring the
child to be handed over to commissioning coupldeviang birth.

Section 2(aa) of The Assisted Reproductive Techngp (Regulation) Bill, 2010defines this as
follows” surrogacy, means an arrangement in whickoman agrees to a pregnancy, achieved
through assisted reproductive technology, in whieflther of the gametes belong to her or her
husband, with the intention to carry it to term dnachd over the child to the person or persons for
whom she is acting as a surrogate.”

Reasons to Recourse Surrogacy

In Hindu mythology, the desire to have a male childreatly stressed and is considered to be a
man's highest duty, a religious necessity, ancduececof emotional and familial gratification. The
Hindu scriptures say that it is necessary for adHito beget a son from his marriage for the
performance of his funeral rites and to presereedbntinuance of his lineage. The son is the
legal heir who wills take-care property after deatHindus also believed that one who died
without having a son would go to hell called poata it was only a son who could save the
father from going to poota. In the absence of a adoption can play a significant role. Adoptive
son enjoys all the rights and performs all the ehutivhich are deemed to be performed by the
natural born child. It forces a person to begetilc

* Assistant Professor (Department of Law), Dr. Ram Manohar Lohiya National Law University,
Lucknow (U.P.) & Research Scholar, Department of Human Rights, School for Legal Studies,
Babasaheb Bhimrao Ambedkar University, Lucknow (U.P.).
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The earliest mention of the term “surrogacy' ie ésthe Old Testament of the Holy Bible. The
story is told that, because Sarai had been unaldbear Abraham a child, she suggested to him
that he go to maid Hagar. Abraham did as he wasaiotl he was able to father a child by Hagar,
and Ishmael was born. According to Hindu mythologsishna was born as the eighth child of
Devaki, sister of the cruel demon king Kansa. Aesdgarada, predicts that Kansa will be killed
by his nephew, so Kansa kills his sister’s firgt ahildren. The eighth child, Krishna, is secretly
exchanged for a cowherd’s daughter. Krishna isdmmoup by the cowherd’s wife Yashoda, and
most stories surrounding Lord Krishna in his infgeiars are about the loving bond shared
between him and his surrogate mother, Yashoda.likely that surrogacy has been used through
the ages to help women who are unable to haverehilthemselves to have families, but no
specific incidences are recorded in the medicabhigexts.

Pronatalism means state sponsored parenthood.ah igleology which belief that everyone
should reproduce and have babies as often as fmosAilPro-Natalist Policy is a government'’s
way of convincing people to have more kids. In saases they might offer rewards or discounts
on certain things. In Russia, they have the RusSiex Day. It is about 9 months from the
countries national day, and if you give birth oe thational day; you get rewards. The rewards
can range from SUVs to money. In Canada, When Ganaxtizens give birth in Canada they
give you money to help support the baby and thdy Wweh providing money for health care. In
Japan they offer extended maternity vacations atierobenefits. India is an extremely
pronatalistic society. In India, six month mateyrigave is granted to working women in case of
government job and 3 months in case of privateosetb days paternity leave is also granted to
father at the time of the birth of a child. Theiloatle for government involvement in support of
families is recognition of the social value of dnén. Fundamentally, children are tomorrow's
citizens and tomorrow’s workers. Pro-natalist gekc are flowed from a populationist
philosophy which equated

Infertility is defined as one year of unprotectateircourse without pregnandpfertility has been
conceptualized emotionally stressful and psychcohlli threatening experience. It negatively
affects different aspects of couples’ life, whigitludes disruptions in couple’s personal life,
quality of emotional and sexual relationships, aalvas their relationship with co-workers,
family, and friends. Social transformations as weHl medical science advances regarding
infertility treatment has resulted in increasingnaed of infertility services. Today, advances in
assisted reproductive technology (ART) can offgpehto many couples with infertility. There
are certain other medical reasons like Repeatiddrdaof IVF, Recurrent abortion, Severe
medical conditions incompatible with pregnancy,n@enital absence of the uterus etc are
responsible to force the childless couples to chsosrogacy.

Legal Status of Surrogacy in different Countries aound the World Surrogacy
is worldwide conceptMost countries like Australia, China, the Czech W#jg, Denmark,
France, Germany, ltaly, Mexico, Spain, Switzerlahaiywan, Turkey. Some have imposed partial
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bans, as in Brazil, Israel, and the United Kingd@thers, such as India, Belgium, Finland, and
Greece, have no regulations at all. Commercialogacy is mainly practiced in the state of

California and in Israel. In many countries andgdictions, most notably in Europe, surrogacy is
an illegal medical procedure. But in the Unitedt&athere is no Federal regulation of surrogacy
and its fifty states constitute a patchwork quilpolicies and laws, ranging from outright bans to

no regulation. More than a dozen states, includegnsylvania, Massachusetts and California,
specifically legalize and regulate surrogacy arst jo the past five years, four states — Texas,
lllinois, Utah and Florida have passed laws legadizsurrogacy. Only twelve states refuse to

recognize surrogacy contracts.

Legislative Attempts and Judicial Responses to red¢mte Surrogacy Tourism

In 2005, the Indian Council of Medical ResearchMI),part of the Ministry of Health and
Family Welfare, published nonbinding National Guiides for Accreditation, Supervision and
Regulation of Assisted Reproductive Technology (ARTinic in India.

Manji Yamada v Union of Indid is the first reported case on legality of surrggagreement. In
this case, The Supreme Court of India permitted @ercial Surrogacy in India.

On 5" of August, 2009 , Dr. Justice AR. Lakshmanan, i@man, Law Commission of India
submitted the 228Law Commission Report titled\eed for Legislation to regulate Assisted
Reproductive Technology Clinics as well as Rights nd Obligations of parties to a
Surrogacy”’ to the Union Minister of Law and Justice, Minigtof Law and Justice, Government
of India. This report is submitted witlraft Assisted Reproductive Technology (Regulation)
Bill and Rules 2008 which is further replaced bgraft Assisted Reproductive Technology
(Regulation) Bill ,2010which is still pending.

The reasons for the growth of Surrogacy Tourism irindia
India is fast becoming the most prominent playethi@ global industry of surrogacy tourism,
which is worth somewhere between $500 million agdt ®illion annually. The reasons can be so
many but some of them are

e The usual fee is around $25,000 to $30,000 in Imdiech is around 1/10rd of that in

developed countries like the USA.

e Advanced privatized tertiary healthcare, India thesbest IVF services in the world.

« English speaking providers that make it easiefdgigners to avail medical services.

* World famous tourist destination

« An apparently ample supply of Indian women intexdsh serving as surrogates,

« A business climate that encourages the outsoudfifrdian labour,

« Possibility of closely monitoring surrogates

e The absence of binding industry regulations

Issues
Surrogacy tourism has raised the social, ethicatioal and religious issues such as:
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Surrogacy is like slavery in the absence of redipyqin the fact that one person
Becomes what Aristotle called an ‘animated toolaabther, serving simply as a means
to another’s end”

Reproduction, through surrogacy will obtain the eatatus of commodification because
the reproductive technology makes the womb provofdie doctor, not the women; all
technologies will make the womb extractable from Wtoman as a whole person in the
same way the vegina is now and reproduction wiltdatrollable by men even more than
ever before.

Andrea Dworkin says,” Commercial Surrogacy amotmigproductive prostitution.

You make use of the bodily functions of anotherspn to fulfil your own needs.

That is what happens in prostitution. It has naihimdo with the interest of the child”.
Geneaological bewilderment and adopted syndrome It refers to the identity
problems that are experienced by a child who wemeefostered, adopted, or conceive
through surrogacy. Surrogacy deliberately createdgused family structures producing
genealogical bewilderment for the child. Adoptdudlct syndrome is a pattern seen in
adopted children which includes pathological lyirgjealing, truancy, manipulation,
shallowness of attachment, provocation of parents @her authorities, threatened or
actual running away, learning problems, fire-sgttiand increasingly serious antisocial
behaviour.

Foetal- Maternal Bonding- This is the bond formed between the mother anddétis
during the pregnancy and for some time after ththbBreast feeding, skin to skin
contact initiates release of oxytocin which helgygmological process for the baby to
develop and the mother to recover. Surrogacy raptthis bond and depriving both the
mother and child from important psychological depshent and may lead to surrogates
not giving up the child.

According to a recent review, ART is responsibledpproximately 50% of all multiple
births worldwide, and about half of IVF pregnancieghe US result in multiple births,
with a high risk of premature delivery.

One-third or even one-half of infant mortality isedto complications of prematurity, and
a large contributor to prematurity is infertiligeitment.

Developing countries such as India where destitutmen often serve as surrogates and
are paid an average of one-tenth what an Amerigangate is paid.

Practice of “selective reduction”- killing of one more multiple foetuses in the womb
Psychological impact on the surrogates

Who will take the responsibility of the child ifehlcommissioning parents refuse to take
the former due to abnormalities?

What happens if the surrogate mother changes hed &irefuses to hand over the baby
or blackmails for custody?

Will the child born to an Indian mother be a citizaf this country?
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Arguments in favour of Surrogacy Tourism
A surrogate is like hero because she bought jothenform of child in the life of childless
couples.

It recognizes a woman's right to make choices miggrher body and also the right of
procreation under the right to life guaranteed Ioijche 21 of the Constitution of India.

It allows women who are unable to give birth toddweir biological child.

This branch of reproductive tourism industry broughout additional revenue of 1-2
billion dollars in 2012 in India and there is ngrs of slowing down and expected to
earn nearly $9 million as revenue from the surredmisiness in the year before the rule
change.

Indian women patrticipating as a gestational sutemyased the money they earned to
purchase nice family homes and to provide theildodin with a good education. Puspa
Pandya , a 27 year old surrogate, used the mondyuitd her house. She is again
planning to be a surrogate to pay for her daught@edical school education to become
a doctor. Indian women are financially benefitteg participating as gestational
surrogates.

Surrogacy for all couples including lesbian and gayples and even single men and
single women can avail this facility to fulfill thedream of enjoying parenthood.

This is a wonderful treatment option for older wanaad women with ovarian failure.

Suggestions and Conclusion

India is fast becoming the most prominent playethim global industry of surrogacy tourism. It
becomes necessary to regulate this industry. Th@rngovernment may consider the below
mentioned points before taking any concrete detisio

Active legislative intervention is required to filteite correct uses of the new technology
i.e. ART

Commercial surrogacy should be legalised in Indid in stricter manner as it has
become the means of livelihood for poor woman atidn

The only hope for the childless couples who ardesigy from severe infertility
problems like Congenital absence of the uterus,eBtepl failure of IVF, Recurrent
abortion, Severe medical conditions incompatibleénwregnancy etc
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Reservation for Tribes in Government Employments
Kabindra Singh Brijwal*

Introduction

India has a composite population. The Indian spciatks homogeneity in sop for as their

numerous religious, cultural and linguistic groupkere are Hindus, Muslims, Christians, Paris,
Sikhs, Buddhists, Janis and others. The patterulbfire varies from place to place. There are
sections of people like the Scheduled Castes (Scéeduled Tribe (STs) and Other Backward
Classes (OBCs) who not only need protection froplatation but even positive help from the

State for amelioration of their miserable lot. Tindals are a very backward section of our
society.

The framers of the Constitution tried level bessadeguard the interest of the Scheduled Tribes.
The Scheduled Tribes are those sections of tharrmbdpulation who still live in their tribal ways
and observe their own peculiar customs and culbwenms. Their primitive way of living,
nomadic habits, love for drink and dance and habrian remote and inaccessible areas, less
affected by the forces of modernization, requirpdcgl treatment from the framers of Indian
Constitution in order to improve their economic auttial position. Under The Constitution of
India and Law of the land, the Scheduled Tribesshejoyed special privileges and easiness in
various competitions. A lot has been done for theimpowerment and emancipation, since
independence. Yet the majority of these castddadibehind in many areas in life.

Reservation means equal representation of peopleiGovernment. Reservation in India is the
process of setting aside a certain percentage oEi@ment services and seats in educational
institutes for the weaker sections of the societi@eservation is a form of quota-based
affirmation action of the Government. Reservatisngoverned by the Constitutional Laws,
Statutory Laws and local rules and regulations. $bkedule Caste, Schedule Tribes and Other
Backward Classes of the society, are the primangfigary of the reservation policies under the
promoting and protective provisions of the Consittu of India.

The reservation system has received a mixed regdom® Indian societies since its inception. It
has been praised for diminishing the gap betweemugiper and lower castes by allowing a latter
to enjoy the further increased opportunities asfoneers in the jobs, education and governance
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by allotting seats exclusively for them. It hasoateen criticised for discouraging a multi-based
system and encouraging vote bank politics.

Reservation is closely linked with caste basedad@tructure in India. Caste system is unique to
India and its parallel is hardly to be seen anywharthe world. Caste system is a product of
Hindu society. Division of society between high doe castes in hierarchical way is clear
visible. Membership of a caste is involuntary asdieétermined by mere accident of birth. Once
an individual is born in a particular caste, hermrchange it. He has no choice but to remain
identified with that caste till his death. Castdtie index of person’s status. A person born in a
low caste continues to be looked upon as a memblewocaste, even if his achievements are
much higher than many of those belonging to higlastes. If he is lucky to be born in a higher
caste, he automatically gets higher status withaytefforts.

Reservation is meant only to those classes ofedsizwho are totally unable to join the
mainstream of upward mobility in society becausé¢heir utter helplessness arising from social
educational backwardness and aggravated by ecortisaioility.

Evolution of the Scheme of Reservation

On attainment of Independence, instructions wesgeild on 21-9-47 providing for reservation of
12.5% of vacancies folISCs in respect of recruitment made by open competitloncase of
recruitment otherwise than by open competition gascentage was fixed 46.66%. After the
Constitution was promulgated, MUA, in its Resoluatiof 13-9-50, provide®% reservation for
STs apart from the percentage fixed for SCs alreadipiioe. The 1951 Census showed that the
percentage of SCs in the total population was 25.@hd that of ST 6.31%. The percentages
were not revised at the time as a comprehensiveebising the lists of SCs and STs was under
consideration. The other reason for not revisirgphrcentage was that reservation had already
been provided for SCs in posts filled otherwisenthg open competition to the extentld.66%
and instructions had also been issued for follovanggional and local percentage @iass I

and Class IV posts attracting candidates from a locality oegion. The 1961 Census revealed
that the SC and ST population in proportion toltidtan population stood 44.64% and6.80%
respectively. Accordingly, the percentage of reaeon for SCs and STs was increas86l from
12.5% to 15 % and5% to 7.5% respectively or25-3-7Q The 1971 Census did not warrant any
such review. The actual impact of 1981 Census déiguwn all India percentages could not be
known because the Census of 1981 could not beedawut in the State of Assam. The
Government in 1993 introduced reservation @her Backward Classesin direct recruitment
broadly at the rate &f7%. After introduction of reservation for OBCs, totakervation for SCs,
STs and OBCs comes #0.5% in case of direct recruitment on all India basis dpen
competition and 50% in case of otherwise than bgnopompetition. As per various judgements
of the Supreme Court, total reservation for thegaraunities cannot exceed the limit5i%.

Reservation has been extended to different modgsoohotion in stages. In 1957, reservation
was provided for SC & ST in departmental competitekaminations. Reservation in promotion
by selection in Group C and Group D was provided963 and in the same year reservation in
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departmental competitive examination was limitedCtass Ill and Class IV only. The position
was slightly changed in 1968 when reservationrmitéd departmental examination to Class II,
Il and IV and promotion by selection to Class #ihd IV was subjected to a condition that
element of direct recruitment should not exc&d6. Reservation in promotion by 'seniority
subject to fithess' came in force in 1972 subjecthe condition that the element of direct
recruitment does not exce&0%. In 1974, reservation in promotion by selectiaonirGroup C
to Group B, within Group B and from Group B to tleevest rung of Group A was introduced
subject to the condition that the element of directuitment, if any, does not exceg@ %. The
limitation of the direct recruitment not exceedb@fo was raised 166.66%in 1976 and td5%

in 1989.

Reservation till 1.7.1997 was computed on the bafsimimber of vacancies filled. The Supreme
Court in the case dR.K. Sabharwal and Others Vs State of Punjab! held that the reservation
should be determined on the basis of number ofspwsthe cadre and not on the basis of
vacancies. Accordingly post based reservation mtasduced w.e.f. 2.7.1997. The basic principle
of post based reservation is that the number ofsgdked by reservation by any category in a
cadre should be equal to the quota prescribedé&trcategory. Prior to introduction of post based
reservation, there was a provision of exchangeestnvation between SCs and STs. After
implementation of the post based reservation skchamge is no more permissible.

Prior to 1975, scientific and technical posts reegiifor conducting research or for organising,
guiding and directing research were exempted floenpurview of orders relating to reservation
for Scheduled Castes and Scheduled Tribes. In h®Wever, the above orders were modified
and it was decided that the scheme of reservafmnScheduled Castes and Scheduled Tribes
should also cover appointments made to scientifit #&chnical posts upto and including the
lowest grade of Class 1 in the respective servidesyever they were exempt from the purview of
the scheme of reservations; The amended orders Wwewever not made applicable to
Department of Space, Department of Electronics,iamégard to recruitment of trainees to the
training school of the Department of Atomic Enerljythe case of these latter departments, the
orders in force prior to 1975 continue to apply.

Various relaxations and concessions are given torS&T candidates like relaxation in upper age
limit, exemption from payment of examination/apgtion fees, relaxation in qualification of
experience at the discretion of the UPSC/competarihority, relaxations in standard of
suitability etc. Some relaxations like in upper tiget are also available to OBCs.

Employment under the Government or semi Governrseator is associated with power and
prestige of varying degrees, depending upon thé gmsployment under the Government may
help to achieve triple goals of social, economicl gmolitical justice. An attempt to secure
employment to those who were deliberately deniedsdime in the past is a positive step towards
ensuring social and economic justice to them aaioed by the Preamble of the Constitution of
India.
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Present caste-based reservation system of Union Gaament:

Category as per Government of India Reservation Peentage for each Category as per
Government of India

Scleduled Caste(SC) 15%

Scheduled Tribe(ST) 7.5%

Other Backward Class (OBC) 27%

Total 49.5%

Objective of Reservation

Objectives of reservation may be spelt out varjppusteservation is an affirmative action
undertaken to remove continuing ill-effects of paiscrimination; to lift the limitation on access
to equal opportunities for full and fair particifmat in the governance of the society; to recognise
the discharges of special obligations towards thadd¥antaged and discriminated social groups;
to overcome substantial chronic under represemtaticsocial groups; or to serve the important
governmental objectives

The primary objective of reservation system in &igdi to increase the opportunities for enhanced
social and educational status of the underprivdlegemmunities and thus allow them to take

their place in the mainstream of the society. Tleservation system exists to provide

opportunities for the members of the Scheduled&Sasicheduled Tribes and Other Backward
Classes to increase their representation in thie Skegislatures, the Executive Organs of the
Union (Centre) and States, and schools, collegebpther public institutions.

The Constitution of India spells out three impottabjectives of State policy, hamely, socialism,
secularism and democracy. These goals of the Qatimti cannot be achieved unless all sections
of the society participate in the State power dguarespective of their caste, religion, sex and
race and all discriminations in the sharing of ®iate power made on these grounds are
eliminated by positive measures. It is very esaétti achieve social integration of various social
groups by giving equal status to all. Neither deraog nor unity will become real unless all
sections of the society have an equal and effegtiee in the governance of the country.

Representation of STs in Government Jobs:

“As of 8" May 2013 the maximum number of backlog vacancies with@eatral Government
was 12,195 posts for the STs, followed by 8,332 posts for the Other Backwardsses (OBCs)
and 6,961 posts for the Scheduled Castes (SCsighAZentre for Human Rights (ACHR) stated
in its report.

The Central Universities discriminate the most ag@aiScheduled Tribes (STs), who were a
deprived social group in government employmenyradm rights body said on Wednesday. In its
report, “India’s Unfinished Agenda for Inclusion:sdudy on denial of reservation to the tribals in
the government services and posts”, Asian Centrélfoman Rights (ACHR) said STs were the
most deprived in the government employment.
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Quoting information provided by the University GrarCommission (UGC) under the Right to
Information Act, ACHR said the representation of tATs in the post dProfessorshas come
down from 3.88% (46 STs against total of 1,187 &sbrs) in 2006-07 to 0.2404 STsagainst
total sanctioned posts @f667 Professors) in 2010-11

Similarly, STs’ representation in the post of Read®s decreased from 1.03% (18 STs against
total of 1,744 Readers) in 2006-2007 to 0.329% $Tsagainst total sanctioned postsHis5
Readers) in 2010-11 In the category oflLecturers (Assistant Professor) too, their
representation withessed a downward trend. It caowen from 4.43% (129 STs against total of
2,914 Lecturers) in 2006-07 to 3.63%98 STsagainst total posts d,317) in 2010-11the
report stated.

“The data provided by the UGC show that India’sheigeducational institutions remain the most
casteist, possibly a reflection of the oppositionttie reservation policy2"There was better
representation of the STs in the top echelons efGkntral Government than in the Central
universities, the report noted. “During 2010-11,tla level of the Secretary to the Central
Government, the representation of the STs was 2\6Bié representation of the STs at the level
of Professor in the Central Universities was meBd%. During the same period, at the level of
the Additional Secretary and Joint Secretary to @Gevernment of India, the combined
representation of the STs was 2.5% while the reptesion of the STs at the level of Readers in
the Central Universities was mere 0.32%,” it statfthe posts in the reserved seats are kept
vacant for certain years, and later dereservedhengtound of public interest as “no suitable
candidates found” even if many ST and other resecategory candidates meet all the eligibility
criteria for the specific posts,” the ACHR said darding reversal of this policy.

Constitutional Provisions regarding Reservation

The Constitution of India permits the State to addffirmative action as it deemed necessary to
correct the continuing evil effects of prior disoimation and to uplift the weaker sections or
backward classes of citizens to level of forwarmkssks in the society. The Constitution of India
has made provision for reservation in public emplewt in favour of Schedule Castes, Schedule
Tribes and social and educational Backward Classes.

Under the Constitution of India the services priovis are, namelArticles 16(4, 4-A&4-B), 46,
320(4), 335, which define the safeguards, such as, reservdtoremployments, claims in
appointments and in the services.

I. Reservation in post and services

Nothing in this Article shall prevent Parliamentorn making any law provision for the
reservation of appointments or posts in favour mf backward class of citizens which, in the
opinion of the State, is not adequately represeintéte services under the State

The object of special protection guaranteed bychetil6(4) is advancement of the backward
classes of the citizens. Article 16 (4) providesdpecific remedy by permitting the State to make
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any provision for reservation of appointments owstpoin public services in favour of any
backward class (including Scheduled Tribes) oteits of which, in the opinion of the State, are
not adequately represented in the services undebtite. This is enabling provisions permitting
the State to adopt such affirmative action prograsms are necessary including reservation of
seats or post.

In State of Kerala Vs N. M. Thomas® Court held that preference without reservation rbhay
adopted in favour of the chosen classes of citizgngrescribing for them a longer period for
passing a test or by awarding additional marksranting other advantages like relaxation in age,
free travelling for appearing in tests or intervee@r other minimum requirement.

Nothing in this Article shall prevent the Staterfranaking any provision for reservation (in
matters of promotion, with consequential seniority,any clasg)or classes or posts in the
services under the State in favour of the SchedGlaste and Scheduled Tribes which in the
opinion of the State, are not adequately repredéntthe services under the State

By the Constitution (77" Amendment) Act, 1995a new clause (4-A) has been inserted in
Article 16 of the Constitution of India. As perdlilause reservation in promotion in government
jobs with consequential seniority can be made Wodia of the Scheduled Castes and Scheduled
Tribes but reservation in promotion in favour of thackward classes of citizens cannot be made.

In S.B.I. SC/ST Employers Welfare Association Vs State Bank of India,® the State Bank of India
SC/ST Employer Welfare Association, Chandigarh ¢telenged the reservation policy framed
by the SBI reserving certain posts form employeseriging to SC/ST’s in promotion. The two
Circulars issued by the SBI provided a scheme &senmvation in promotion for the above
categories of employees. Under the scheme 15 %vedism was made in favour of SCs and 7 %
% in favour of ST's. The rule also provided tha¢ thumber of vacancies which could not be
filled would be carried forward from one year te thext year upto a period of three years. If after
end of three years, such vacancies could not legl filt will be treated as lapsed. However it
provided that the maximum reservation in any yeauld/ not exceed 50 %. The circular gave a
further relaxation in service norms, that is, telaxation to continue for 5 years of service. The
Court held that the policy of reservation in promntwas not violative of Article 16(4) and (4-A)
and the vacancies lapsed due to non-availabilityesérved category candidates with required
length of service could not be revived and filledrospectively. Article 16(4) is an enabling
provision and confers discretionary power on theteSto make reservation at the stage of initial
recruitment or at the stage of promotion in favofiBackward Classes of citizens which in the
opinion of the State is not adequately represemidide services of the State. Article 16 (4) does
not impose a duty on the Government to make swggrvation. Hence no person can claim it as a
matter of right.

In Chattra Singh Vs State of Rajasthan'®*he Supreme Court held that the candidate belortging
OBC are not entitled to the 5% exemption in qualifymarks available to SC & ST. The OBC
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and SC & ST are distinct categories. The SC & SVehbeen dealt with separately by the
Constitution. The OBCs are not identified by then&dution to get the benefit under Article
15(4) or 16(4). Though OBCs are socially and edanatly backward, yet they do not suffer the
same social handicaps inflicted upon. The objeatesérvation for the SC and STs is to bring
them into the mainstream of national life, while thbjective in respect of the backward classes is
to remove their social and educational handicaps.

Nothing in this Article shall prevent the Statenfr@wonsidering any unfiled vacancies of a year
which are reserved for being filled up in that yéaraccordance with any provisions for
reservation made under clause (4) or clause (4sA) separate class of vacancies to be filled up
in any succeeding year or years and such clasaaaincies shall not be considered together with
the vacancies of the year in which they are beilhedfup for determining the ceiling of 50%
reservation on total number of vacancies of that'ye

Under Article 16 (4-B) the vacancies which could be filled up in the previous year’s shall be
treated as a separated class of vacancies anfleniilled up in any succeeding years and shall
not be considered together with the vacanciesey#ar or years, even if they go beyond the 50
% limit.

In M. Nagraj Vs Union of India'?a five judge Bench has unanimously held that the
Constitutional Amendments by which Article 16 (4#9)d 16 (4B) have been inserted flow from
Article 16(4) and do not alter the basic structoférticle 16(4). They are enabling provisions
and only apply to SC and ST. they do not oblitectestitutional requirements, such as- 50%
ceiling limit in reservation, Creamy Layer Rule gomast based roster sub classification between
OBC on one hand and STs on the other hand, agrmiidra Sawhney’'sase. They do not alter
structure of equality codes, therefore, they ateoagond amending power of Parliament.

II. Promotion of educational interest of Scheduled'ribes

The State shall promote with special care the doud and economic interest of the weaker
sections of the people, and in particulars, ofSbbeduled Castes and the Scheduled Tribes, and
shall protect them from social injustice and athfis of exploitatiof®.

Article 46 is a comprehensive Article comprisingtbthe development & regulatory function.
Under this Article the State is at liberty to do/émng to promotion of educational and economic
interests of the weaker sections of the peoplaidic Scheduled Castes and Scheduled Tribes,
and shall specially protect them from social inesiand various forms of exploitation. But this
Article is subject to limitations imposed by fundamtal rights.

For achieving these objectives, various safegueetiting to protection and development of
weaker sections, particularly Scheduled CastesSaheduled Tribes have been made under the
Constitution. In order to give effect to this Atég the Constitution Act of 1951has amended
Article 15 and 29 on Fundamental Rights.
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[1l. Function of Public Service Commission

Nothing in clause (3) shall require a Public Seevi@ommission to be consulted as respects the
manner in which any provision referred to in cla@eof Article 16may bemade or as respects
the manner in which effect may be given to the jsions of Article 335",

Article 320 (4) says that the commission need motdnsulted as regards the reservation of post
for Backward classes, Scheduled Castes and Scletiubes.

IV. Claims of Scheduled Castes and Scheduled Tribés services and post

The claims of the members of the Scheduled Casig$he Scheduled Tribes shall be taken into
consideration, consistently with the maintenanceffi€iency of administration, in the making of
appointments to services and posts in connectitmtiv affairs of the Union or of a Stete

Article 335 provides for reservation of posts fo€sSand STs considering maintenance of
efficiency in administration in making appointmetdsservice and posts in connection with the
affairs of the Union and the States. Article 33%iway puts a limit on the extent of reservation.
It must not go beyond that limit so as to affee éfificiency of administration.

Nothing in this Article shall prevent in making afy provision in favour of the members of the
Scheduled Castes and Scheduled Tribes for relaxatiqualifying marks in any examination or
lowering the standards of the evolution, for reagon in matters of promotion to any class or
class of services or posts in connection with ffera of the Union or of a Stafe

The Provided of Article 335 to restore the relaxatin qualifying marks and standard of

evolution in job reservation and promotions to S®sl STs which had been set aside by a
Supreme Court’s judgment in 1996 that the relaxatio the matter reservation was not

permissible under Article 16 (4) of the Constitatiof India in view of the command contained in

Article 335 of the Indian Constitution.

Conclusion

Reservation is often critised on the assumption ithieads to appointment of non-meritorious

candidates. This criticism is misleading and is flaatually correct. Firstly, there are maximum

qualifying marks prescribed for appointment. Sedpnthere is fierce competition among the

Schedule Tribes candidates for posts in reservatioma.

Reservation in Government employment is providedSohedule Caste, Schedule Tribes and
other Backward Classes in accordance with the pimvs made under the Constitution of India.

Through reservation a person can get employmenpldmment promotes economic and social

advancement which in turn also leads to culturabadement. Employment is an important aid
for socio-economic and educational attainmentsithggaih social accomplishment and refinement
of mind, morals and taste. Employment of an indiaidis a means not only of economic

upliftment but also of instilling in the individuaklf-confidence, self-esteem and self-worthiness.
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It also accords him a status and dignity as anpeddent and useful member of the society.
There cannot be dignity of individual without eqtyalof status and equal participation in the
State power.

Employment under the Government may help to achidpie goals of social, economic and
political justice. An attempt to secure employmémntthose who were deliberately denied the
same in the past is a positive step towards ergwatial and economic justice to them as
ordained by the Preamble of the Constitution ofdnd
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Health, Environment and Sustainable Development

Pradeep Kumar*

Abstract
Health, Environment and Sustainable developmentappo be different subjects and concepts, but in
reality they are interrelated and interdependentneCcannot exist without the other. For good health
hygienic environment is a sine qua non. It hasnhegerpreted by the international court that theras
‘life’ does not means simply to live but it meapslive with dignity and in good and pollution free
environment which is a gift of nature on this unéee There is no doubt about the industrial revioluthat
has taken place and has made life of human beimgghiving on this earth with comfort. It is grond
economies of the nation. They solve unemploymebtgms and are a boon to the public in general.iBut
the process the development that has been doree atost of human life, public health and environmen
which will prove fatal in the long run. So thereaisieed for Sustainable Development of the counarel
economies of the world. Precisely and concisely,dinstainable development is a process that meets t
needs of the present without compromising abilitiuture generations to meet their own needs.
The conclusion of this paper is environment andthéa a basic part of human life. Environment eegdly
intertwined with human health. The existence ofdmireings depends upon the protection of envirohmen
A hygienic environment will ensure the better Healf the people. Environment and development can
coexist.
The harmonization of the two needs has led to tmeept of sustainable development, so much satthat
has become the most significant and focal poimthefronmental legislation and judicial decisionsateng
to the same. Sustainable development, simply $atprocess in which development can be sustained o
generations. Present paper deals with right to tleehvironment and sustainable development its ingan
and in particular with a legal framework.
Keywords: Health, Environment, Sustainable Development

Introduction

Healthy environment is base of healthy wealth.nifinment is not wholesome they affect the
human health. Therefore environment and health @eelatives and for health clean
environment is necessary. This necessity is fahdwom mother's womb. One needs unpolluted
air to breath, uncontaminated water to drink, tiotis food to eat and hygienic condition to live
in. These elements are sine qua non for sound @aweint of human personalityn the absence
of all these facilities a man’s growth to theirlégt extent is jeopardized.

Ramchandra Guha, an environmentalist, in his owrpkbdnvironmentalism, writes,
environmental justice is a part of social justicedasocial justice can found in healthy

* Head of Department, Jagran School of Law, Deharadun, Uttarakhand.
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environment. The principle of social justice mustdi the heart of any effort aimed at bringing
lakhs into the mainstream of environmental orgaiona in the US. We must not misuse concern
for endangered species as a way of diluting oyporesibility to meet the basic need for human
health care, food and shelfer.

Article 21of the Indian Constitution recognizeshtigo clean environment within the ambit of
right to Life. The world life does not mean simpiylive but it means to live with dignity in good
and pollution free environment which is a gift @fture to this universe. Also Right to health is
interpreted in the constitution in Article 47 rediag nutrition, standard of living and health.
Further Apex Court judgments in favour of healthecaakes a strong case for the right to health
and right to clean environment to be enforced ascbfandamental right. The right to health is
recognized in numerous international instrumentgicke 25 of the Universal Declaration of
Human Rights (UDHR) affirms, “Everyone has the tigha standard of living adequate for the
health of himself and of his family”. Internatior@bvent of Economic Social and Cultural Rights
(ICESCR) in Article 12 provide the most compreheashrticle on right to health as a human
right. This Article recognizes “the right of even@to the enjoyment of the highest attainable
standard of physical and mental health.”

Right to health is recognized, inter alia, in Adi& (e) (iv) of the International Covenant on the
Elimination of all forms of Racial Discriminationf d965, in Article 11.1 (f) and 12 of the
Convention on the Elimination of all forms of Disnination against Women of 1979 and in
Article 24 of the Convention on the Rights of thkil@ of 1989. The world health organization
(WHO) Constitution was drafted in 1946, and Dedlaraof Alma-Ata was adopted in 1978. The
Ottawa Charter of health promotion of 1986 andBhagkok charter for health promotion in a
globalized era also reflect the connections betwadilic health and human rights and they are
indirectly related to the human health. These sgire availed in pollution free environment. So
pollution free environment is sine qua non for gbedilth.

Objectives of the study
The objective of this study is to inspire, motivatgltivate inquisitiveness, shape the opinion and
enlighten the Health, Environment and Sustainaldgelbpment. In view of all above facts in
mind the following objectives of the proposed stady being framed:
1) To identify the conceptual framework of Health, Eomment and Sustainable
Development;
2) To analyze environmental conference on Sustaifaélelopment;
3) To review the right to Health, Environment and Sirgtble Development;
4) To analyze a legal Study of precisely and concjsedg sustainable development is a
process that meets the needs of the present wittmupromising ability of future
generations to meet their own needs.

Research Methodology
The proposed paper is carried out in primary a$ agekecondary documentary sources. Various
environmental reports, environmental conferencesicles, judicial decisions, international,
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national, constitutional norms and national measuan® taken as important research tools. In
order to maintain authenticity and uniformity iretthesisHarvard Blue Bookas been used for
citation and referencing.

Conceptual Framework

Right to Health:

Right to healthmeans right of everyone to a standard of physiedlraental health conducive to
living a life in dignity3 Enjoyment of human right to health is vital toadipects of a patient’s life
and well-being, and crucial to the realization odny other fundamental human rights and
freedoms. The right to health can be understoaal raght to enjoyment of variety of facilities of
the highest attainable standard of health caréhtRighealth has been defined in the authoritative
general comment 14 of the ICESCR as follows: “Tightrto health must be understood as a right
to the enjoyment of a variety of a facilities, gepdervices and conditions necessary for the
realization of the highest attainable standard edlth.” Right to health is an inclusive right
extending not only to timely and appropriate healtlre but also to the underlying socio-
economic, cultural and environmental determinahtsealth?

Obligations of governments in relation to healthn&al obligations towards progressive
realization of health and well-being Governmentrafia and the State Governments have the
following general obligations at all times, withime maximum limits of their available resources,
towards the progressive realization of health aell being of every person in the country. Take
all measures and steps, for addressing bio-medaalminants as well as the underlying socio-
economic, cultural and environmental determinartshealth and wellbeing to ensure the
enjoyment of right to health and well-being of eweperson, equally and without any
discrimination?

Environment:

Environment literally means surrounding and evenghthat affect an organism during its
lifetime is collectively known as its environmegnvironment includes water, air and land and
the inter- relationship which exists among and leetwwater, air and land, and human beings,
other living creatures, plants, micro-organism praperty®

Subsumable Development

Subsumable Development means development that nieet®ieeds of the present without
compromising the ability of future generations teanhtheir own needs.States have achieved
consensus in support of Subsumable Development balaace between environmental and
developments, and have periodically pledge to odlyeformulated policies with the aim of

achieving development ends do not irreparably comfge the environment.

The concept of subsumable development is a coticapyoes ahead of the right to development
of the present and recognizes similar right of fetwenerations. Therefore, subsumable
development is living harmony with nature by adogtenvironment friendly method where one

can reads economic satisfaction and at the sanedlitimg with bless with mother earth.
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This article seeks to explore the links betweeriousar branches of law like health, international
human rights law, the law on Subsumable Developmanhg with public health and
environmentalism. The environmental law reposegimwing environment degradation, are also
a statement of the maturing of health law in Indiae law on subsumable development attempts
to incorporate a human face for development byinmuissues of basic rights above development
agendas.

The paradigms of development, based on the preafigmdless economic growth, have been
refuted, indeed development has come to men dawelopwhich is not at the cost of the
environment subsumable development is the recogndf this shift, bringing with it is the idea
of accountability in the use of natural resourtes.

Linkage between Health with Environment and Sustaiable Development:

Irrespective of the precise contribution of the iemvment to ill-health in the world, concerted
action is needed to reduce the health impacts.fa¢ters that contribute to problems of health
and the environment are manifold and complex, bud&amental are inadequate attention to
health in development policy and practice, lackadrdinated management and insufficient inter-
sectoral collaboratidh The root causes of problems are often relatethéoway in which
development at large has proceeded, with littlerditbtn paid to the effects on the environment
and health of policies, plans, strategies and ptejeFrom recent international meetings held
since Ri0'92, it has become evident that healthdssare an increasingly important item on the
broad environment and development agenda, andethatonmental issues are receiving more
prominence on the public health agefita.

The WHO Commission on Health and the Environmerd e@nvened in 1990 and provided key
input for the subsequent Earth Summit. The cenélavance of the human factor to the concept
of sustainable development was stressed in thanteato the Rio Declaration, as follows:
“Human beings are at the centre of concerns faagable development. They are entitled to a
healthy and productive life in harmony with natutiapter 6 of Agenda 21 takes this principle
further by emphasizing the fundamental commitmernthiwv sustainable development of
“protecting and promoting human health”. There hsist growing recognition that economic
development, management of the environment an@gron of public health must be addressed
together in an integrated way. While the environtaemovement has highlighted the aspect of
sustainability, the health movement has laid spetiass on the issues of social justice, equity
and human development. Not only are healthy peopkxied to ensure development, but also
health is not possible without developmént.

Nowadays, environmental concerns range from sotirahte to biosphere, from various kinds of
pollution to climate change and vanishing biodiitgrfom waste disposals, air water and soll
pollution and public health concerns to the expan$iled of nature and natural resources in all
its diversity and complexit}? Pollution is destroying ecosystem and also huhesith, because
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human depends on ecosystems, if ecosystem fadlsMiter, soil, air pollution, is directly effect
on human health.

In 1972 the United Nations held a conference ircl8tolm on the Human Environment. Its
primary target was to address the rights of the durfamily to a healthy and productive
environment? The Stockholm Conferendeas several impotent aspects. It stressed upamete
for a common outlook and the development of geniaticeptable principles. The Stockholm
Declaration has significance in the environmeridfiat par with the important accorded to the
Universal Declaration of Human Rights 1948, andeamat the protection of human rights and
civil liberties®

The importance of this declaration on the scopthefright to life when the Supreme Court of
India rules that the right to life when the Supre@murt of India rules that the right to a clean
environment is a fact of the right to life’s itselfhis interpretation to Article 21 of the Indian

Constitution has been possible only because otipah 1 of the Stockholm Deceleration that
states, “Man has fundamental rights to freedomakiyuand adequate conations of life in an
environment of a quality that permits a life of mity and well being and he bears a solemn
responsibility to protect and impure the environhfenpresent and future generatién.

In 1987 theBrundtland Commissiompublished its report titled ‘our Common future” hiah
served to make sustainable development a widelgmsimbd and accepted concept. The report
asserted that development is essential to improthiegquality of human life, yet development
must be carried out in such a way that it doescoatpromise the ability of the planet to meet
present and future neetls.

In 1992 theRio de Janeiro'Earth Summit’sought to find way to stop the destruction of
irreplaceable natural resources. It emphasizeddn@ection between environmental protection
and natural resource management, and such ecoramdicsocial conditions as poverty and
development. In this declaration human beings arthe center of concerns for sustainable
development. They are entitled to a healthy andywtive life in harmony with naturé.

In 2002 theJohannesburg Sumnset a different tone for environment protectiooalls upon all
the countries of the world to reduce disparitieshe access to basic facilities like water, food,
health and so on. The call from environment pratadhas merged with the larger human agenda
by considering the basic rights of the people tophe of the environment paradigm. Thus,
environment rights become part of the human rigliteh cannot be viewed in isolation. In 2002
the third united Nations Conference in Johannesbling participating countries recognized the
need to develop policies on subsumable developrmahtindia is in the process of drafting its
policy on subsumable developméhiThe Johannesburg Declaration expresses the corantitm
of the world leaders to build a humane equitablé @aring global society cognisant of the need
for human dignity for all. It is recognized as a@ltéor addressing important questions such as
rural deployment, health care, community involveméhV/AIDS, the environment, and wider
ethical and legal issues such as human valueswandrhrights?
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In 2009 Copenhagen Climate Conferenttee United Nations' climate summit at Copenhagen,
officially known as COP-15, has been unofficiallubtbed Klimafarce by the Danish press,
because leaders of the 194 negotiating nationedfad reach a legally binding international
climate agreement to replace the Kyoto Protocastelad, the result of the summit is the
Copenhagen Accord, proposed by a U.S. allianceh(@Hina, Brazil, India, and South Africa)
dated December 18, 2009.

The outcomes of the Copenhagen Climate Confereece a
1. To reduce global emissions and bring global tentpegdelow 2 degree Celsius.
2. A proposal attached to the accord calls for a lgdmhding treaty by next year.
3. The deal promises short-term financing pledge famweloped countries for 2010-2012
EUS$ 10.6 bn.
4. Details of mitigation plans are included in separahnexes, one for developed country
targets and one for the voluntary pledge of devetppountries.
These are the indirectly related to health envireninand sustainable development.

In Calcutta v. State of West Bendahe court has observed that in developing couthiye shall
have to be development, but that development ghabe in closest possible harmony with
environment as otherwise there would be developimginho environment which would result in
total devastation through, however, may not beifethe present but at some future point of the
time, but then it would be too late in the day tmtcol and improve the environment. In fact,
there has to be a proper balance between so ttrat&io coexist without affecting the other.

In the case oHoskot v. State of Maharashtfathe right to legal aid was considered as an
unsegregable facet of Article 21 of the ConstitutiRight to speedy trial and right to health have
also been encapsuled within the broader spectruhedaid right.

In Rural Litigation and Entitlement Kendra, DehradurState of U.B3, the Supreme Court was
faced with the problem of the mining activitiestive limestone quarries in Dehradun-Mussoorie
area. This was the first case of its kind in thertoy involving issues relating to environment and
ecological balance and brought into sharp focus d¢beflict between development and
conservation. In this case, the Supreme Court esmsththe need for reconciling development
and conservation in the larger interest of the tgun

The Supreme Court iM.C. Mehta v. Union of IndfA has observed that “the development and
the protection of environments are not enemieswithout degrading the environment or

minimizing adverse effects thereupon by applyinghgent safeguards, it is possible to carry on
development activity applying the principles of tairsable development, in that eventuality, the
development has to go on because one cannot Igb¢ &i the need for development of

industries, projects, etc. including the need tgrione employment opportunities and the
generation of revenue. A balance has to be struck.
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In Kinkri Devi v. State of Himachal Pradeshthe Himachal Pradesh High Court has observed
that if industrial growth sought to be achievedregkless mining resulting in loss of life, loss of
property, loss of amenities like water supply arehting of ecological imbalance then there may
ultimately be no real economic growth and no realedopment.

In People United for Better Living in Calcutta v. $taff West Beng®] the Calcutta High Court
has observed that it is true that in a developmgntry there shall have to be developments, but
that developments must be in harmony with the enwirent. There has to be a proper balance
between the economic growth and environment solibidit of them may exist without affecting
each other.

The Supreme Court inndian Council for Enviro-legal Actions v. Union dndia®’, has
recognized polluter pays principle as an integeattire of sustainable development and observed
that the remedy and betterment of damaged socgetpart of the process of sustainable
development.

In Vellore Citizens Welfare Forum v. Union of Indjahe Supreme Court of India has recognized
the Principle of sustainable development as a Hasi®alancing ecological imperatives with
developmental goods. Rejecting the old notion ti&telopment and environment cannot go
together, the Supreme Court has given a landmadgnjent and held that sustainable
development is a viable concept to eradicate pgvirwvill improve the quality of human life if
human beings live within the carrying capacitytw tife supporting ecosystem.

The Supreme Court iA.P. Pollution Control Board v. M.V. Nayuduhas observed that in order
to ensure that there is neither damage to the@mwent nor to the ecology and, at the same time
ensuring sustainable development it can refer sfiieand technical aspects for investigation and
opinions to statutory expert bodies having comiamadf both judicial and technical expertise in
such matter.

In the case oM.C. Mehta v. Kamalnath the Apex Court held that causing disturbance of
ecological balance would be hazardous to life withe meaning of Article 21 of the
Constitution. In the case ®1.C. Mehta v. Union of India (Delhi Vehicular AioRution)®, the
Apex Court reiterated the principle that vehicupalution is violative of Article 21 of the
Constitution.

In the case oA.P. Pollution Control Board Il v. Prof. M.V Nayutduthe Apex Court ruled that
right to access to clean drinking water is a funeliatal right to life and the responsibility rests on
the State to provide clean drinking water to itszens. Emphasis has also been laid on the
present environmental damage and to have a heaithigonment. In the case Blinchlal Tiwari

v. Kamla Devi and Or¥, the Apex Court gave emphasis on enjoyment of #ityuiée the same
being the essence of the right guaranteed undalé#&1 of the Constitution.

In Murli S. Deora v. Union of Indi4 and inAjay Kumar v. Godfrey Phillips India L& case
seeing its harmfulness and considering the adwdfset of smoking, the Hon'ble Supreme Court
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has directed the Union Government as well as Sateernments/UTs to take effective steps to
ensure prohibiting smoking in public places.

In N.D. Jayal v. Union of Indi§, Court has held that the right to clean environinaem right to
development are integral parts of human right cedday Article 21 of Constitution. The Court
has laid down that the principles of sustainabletimment is a means to achieve the object and
purpose of Environment Protection Act, 1986 as aslprotection of life envisaged under Article
21 of Constitution. Court has said that people wtedisplaced from the area on account of the
construction of the Dam have a right under Artleto lead a decent life and earn livelihood in
rehabilitated located.

The purpose of referring to the aforesaid decissoanly to state that right to life includes not
only right to livelihood and right to health butsalin its connotative expanse includes various
subtle rights which are germane to the human exasteHuman life has to be lived with dignity.
Life without dignity and self respect is esseryiahans life in proper sense of life- the noblest an
priceless gift of nature. Dignity does not cometman if he is compelled to remain in a state of
constant fear or any interminable apprehensioranfaye that looms large.

Conclusion:

The conclusion of this paper is that the environmeerd health are basic parts of human life.
Environment is deeply intertwined with human healthe existence of human life depends upon
the protection of environment. A hygienic envirommill ensure the better health of the people.
The successful proactive preventive approachelalewent policies and planning need a long
time horizon. In addition, health and environmeoihazrns must become an integral part of the
planning within the framework of sustainable depet@nt}’ Environment and development can

coexist. We bear the sole responsibility to protaad improve the environment for present and
future generations.
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