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Making Babies: Legal Dimensions

Dr. Ashish Kumar Srivastava*

Introduction:

The emergence of independent India marks an importalestone in the
uplift of women’s position. The constitution in tpeeamble proclaimed as its
objective to achieve justice, social, economic paotitical and equality to all
citizens. More specifically in the part on fundanarrights; the Article 14
guarantees equality before law and equal protectibriaws. Article 15
declares that a citizen shall not be discriminagainst only on the grounds of
race, religion, caste, sex or place of birth or ang of them and Article 15(3)
upholds special provisions in favour of women ahiidcen. Women'’s role in
the society has always been undermined. Child hgasi seen as a worthless
job. This also does not form a constituent of GDEhe country.

Reproductive rights embrace certain human rightg #Hre already
recognized in national laws, international humahts documents and other
relevant United Nations consensus documents. Thiggds rest on the
recognition of the basic right of all couples andividuals to decide freely
and responsibly the number, spacing and timindneir tchildren and to have
the information and means to do so, and the riglattain the highest standard
of sexual and reproductive health. It also incluttes right of all to make
decisions concerning reproduction free of discration, coercion and
violence as expressed in human rights documentbelexercise of this right,
they should take into account the needs of theindi and future children and
their responsibilities towards the community.

The national and international community has alwagsn concerned
with the health of women. Universal DeclarationHafman Rights declares,
“Everyone has the right to a standard of living adstg for the health and
well-being of himself and of his family, includifapd, clothing, housing and
medical care and necessary social services, anditie to security in the
event of unemployment, sickness, disability, widmahold age or other lack
of livelihood in circumstances beyond his controlAnd it also says,
“Motherhood and childhood are entitled to speciare and assistance. All

* Lecturer, Faculty of Law, University of Lucknow,.ucknow.
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children, whether born in or out of wedlock, shahjoy the same social
protection.”

International Covenant on Civil and Political Rigli966 also declares
that ‘the family is the natural and fundamental grouptwofi society and is
entitled to protection by society and the Stathe fight of men and women of
marriageable age to marry and to found a family Iciee recognized. No
marriage shall be entered into without the free aiudl consent of the
intending spouses. 4. States Parties to the preSmuwenant shall take
appropriate steps to ensure equality of rights aesponsibilities of spouses
as to marriage, during marriage and at its dissauat In the case of
dissolution, provision shall be made for the neapssprotection of any
children”?

The Indian Constitution also declares thdthe State shall make

provision for securing just and humane conditiofsvork and for maternity
relief.”® This part as we know is not enforceable in thetoollaw.
Biologically the reality is that only woman can ceive and deliver a baby.
Etymologically the term ‘woman’ means ‘man with wioimNow the question
is what are the rights of woman pertaining to repition? In this regard
following four issues are relevant:

1. Right to conceive pregnancy;

2. Right to terminate pregnancy;

3. Right to select sex of foetus;

4. Right to select place of delivery.

When we try to find the traces of evolution of the in this field we find out

that in midwifery history of England the women ntained monopoly in the
area of reproduction. In 1591 ‘forceps’ a very talsurgical equipment was
invented. This equipment was main equipment in pregnanbijs quipment

remained in the custody of a family for many yedrse expectant mother
underwent surgery blindfolded. The man maintaineshopoly over forceps.
The invention of forceps shifted the monopoly fralmmen to men.

In 1902 England Midwives Act was enacted whereiwas provided
that only trained and skilled lady can get the bdbelvered from an expectant
mother. In 1951 Equal Protection Act was enacteérein the presence of
anybody other than midwife, assistant midwife aredistered medical
practitioner was made illegal as well as a crimofénce.

In an interesting case Ridley Brian was prosecaisd executed for 100
Pound fine because when he approached NationalttHéalthority for
delivery the General Practitioner was unavailabésultantly baby was
delivered at home without medical aid and care.il&ry in another case a
person was fined for 40 Pounds. In many country aoimad no right to select
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the place of delivery. The policy makers were o thew that gynecology
should be promoted. Resultantly gynecologist createnopoly in this field.
1. Rightto Conceive:
The only objective of the marriage is to bring pfing. The woman plays a
very vital role in conceiving a baby because the of male is very meager.
He only gives sperm to woman which is fostered mman in womb. The
woman is the only person who can decide that aufoetould be developed
and delivered by her. Conceiving a baby is not deigale’s choice in India.
Male and other family members also play a cru@é in this regard. Female
has not much to do and more to say in family plagni
2. Right to Terminate:

The Indian Penal Code, which was enacted in 186d \aas drafted in
accordance with British law at the time of its ¢ie@a declared induced
abortion as illegal. Induced abortion was defined purposely “causing
miscarriage”, Abortion practitioners would eithiee incarcerated for up to
three years, fined, or both; women undergoing adrwstcould be imprisoned
for up to seven years and also be charged an adalitifine The only
exception was when abortion was induced in ordesawee the life of the
woman. Despite the fact that this passage in the Pende@vas changed in
Great Britain in 1967, India did not change it ufh871.

Countless women died attempting illegal abortioesaaesult of the
Penal Code, and it was a combination of this aedgtiowing population that
made the country reconsider its initial stancel@64, the Central Family
Planning Board of the Government of India met aodnkd a committee
designed to examine the subject of abortion frondioa, legal, social, and
moral standpoint®.The Abortion Study Committee, lead by the then Ithea
Minister of the state of Maharashtra Mr. Shantiddah, spent the next two
years studying the issue, and submitted a repatth W suggestions in
December 1966. This report considered the Penak Gode too restrictive
and recommended that the laws’ qualifications shdé relaxed; many of
these suggestions were included in the subsequedickl Termination of
Pregnancy (MTP) Act.

Terminating a pregnancy is a very crucial issueitaBvolves a
plethora issues like population, religion, parestadegacy, proprietary,
lineage etc. Terminating a pregnancy is an offeace is felony also
according to many religions. But seeing the probtdrawelling population it
looks very reasonable that woman should be graatemdnditional right to
terminate pregnancy but if it is done it will opgfPandora box.

Woman cannot terminate a pregnancy at her own \Mbing so is a
punishable offence in Indian Penal Code, 18@0.ndia in order to regulate
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the termination of pregnancy, Medical TerminatidnPoegnancy Act, 1971
was passed wherein the grounds of termination efnmancy were established
in following manner:

A pregnancy may be terminated by a registered medical prantti, -

(@) Where the length of the pregnancy does not exagelye week¥’, if
such medical practitioner is, or

(b)  Where the length of the pregnancy exceeds twehaksvbut does not
exceed twenty weeks, if not less than two regigtersedical
practitioners are, of opinion, formed in good fatthat-

(1) The continuance of the pregnancy would involves& tb the life of
the pregnant woman or of grave injury to her phgisiocr mental
health; or

(i)  There is a substantial risk that if the child weaen, it would suffer
from such physical or mental abnormalities as to daziously
handicapped.

Explanation | - Where any pregnancy is alleged by the pregnambavoto

have been caused by rape, the anguish caused hypseignancy shall be

presumed to constitute a grave injury to the meh&dlth of the pregnant
woman.

Explanation Il -Where any pregnancy occurs as a result of faibirany

device or method used by any married woman or hsbdnd for the purpose

of limiting the number of children, the anguish sed by such unwanted
pregnancy may be presumed to constitute a graveyinp the mental health
of the pregnant woman.

In determining whether the continuance of a paagy would involve
such risk of injury to the health as is mentionedsub-section (2), account
may be taken of the pregnant woman's actual oronedwy' foreseeable
environment. No pregnancy of a 'woman, who hasattined the age of
eighteen years, or, who, having attained the agegbteen years, is a lunatic,
shall be terminated except with the consent inimgibf her guardian. Save as
otherwise provided in clause (a), no pregnancyl sleadlerminated except with
the consent of the pregnant woman.

Except the aforementioned situations the terminatib pregnancy is
not possible. All the above conditions are favoledbr men and woman in
no case is beneficiary of such conditions. While #&ct was being enacted
policy makers advocated the Medical TerminationgRamcy Act, 1971
saying that it will contain and control populatiand equally save the energy
of woman who is spending her 40% of life in childabng and rearing.
Pregnancy can be terminated only at hospital draaized placée?
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In Dr. Mangla Dogra and Others Petitioners v Anil Kumdalhotra Civil
Revision No. 6337 of 2011, Punjab & Hariyana Higbu@ evaluated a
guestion whether the express consent of the husbareduired for unwanted
pregnancy to be terminated by a wife? and answeretkgative. Besides
love and affection, physical intimacy is one of Key elements of a happy
matrimonial life. In the present case, the wife iknker conjugal duties
towards her husband. Consequently, if the wifedwasented to matrimonial
sex and created sexual relations with her own hodpa does not mean that
she has consented to conceive a child. It is te dill of the wife to give birth
to a child or not. The husband cannot compel haraiaceive and give birth to
his child. Mere consent to conjugal rights does metan consent to give birth
to a child for her husband. The wife did so in orde strength the
matrimonial ties’

Under personal laws impotency and infertility is gaound of
dissolution of marriage. Malformation and malfunaing of reproductive
organs may be the reason of infertility. Persoawisl depict only one reason
child bearing as the reason of marriage for workaen the society sees only
one role of woman i.e. child bearing.

The Abortion Act 1967legalised abortion for UK women. The
legislation was prompted by the ‘thalidomide babiesident, where mothers
who took drugs for morning sickness gave birth &l deformed children.
As noted earlier, the Offences Against the Persoh 861 made abortion
illegal, unless performed for the sole purpose @&serving the life of the
mother. During the 1930s, the law was tested in Bourne but the legal
position was unclear until legislative reform iretlate 1960s. However, many
termination procedures were performed before that tvithout prosecution.
Thus, many women had ‘unlawful’ abortions, withwanber of poorer women
having ‘backyard’ terminations. In the private sectthe procedure was a
lucrative source of income for doctors exploitihg tlubious legal situation by
charging high fees.

The Abortion Act 1967 made abortion lawful in Engla Scotland and
Wales (but not Northern Ireland, the Isle of Martlee Channel Islands) under
clearly specified criteria that have some similasitto legislation in South
Australia, Tasmania, and the Northern Territorye T&ct was reviewed by a
committee of inquiry (the Lane Committee) in 1974hiethh reported
favourably on its operation. In 1990, the Humantiksation and Embryology
Act was passed to insert into the Abortion Act aximaim time of 24 weeks
up to which abortion would be lawful.

Relevant features of the Abortion Act are:
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(1) Up to 24 weeks, abortion with the woman’s consetawful provided that
two doctors certify that a woman’s mental or phgkleealth, or that of her
children, is at greater risk if she continues wvitie pregnancy than if she
terminates it;

(2) Abortion is lawful at any stage of the pregnancthé foetus is abnormal
or if there is a risk of permanent injury to a warisdife or health.

Despite the liberalisation of abortion laws in (UK, some organisations are

concerned that the law does not permit abortionrémuest’ and believe that

women are still having difficulty accessing theefriational Health Service
abortion services.

The UK Abortion Law Reform Association (ALRA) wastablished in
1936. It seeks to promote women'’s right to safeg find legal abortion based
on informed choice. In particular, it believes ththe current law giving
doctors rather than women the power to determinetivdr or not to perform
an abortion is not justified because it burdengalscwith making a decision
that they are not really trained or suited to m&kéhe main change to the
Abortion Act sought by the ALRA is to allow abonticon request’ in the first
three months of pregnancy and, from 15-24 weelks dbctor approves it. At
the moment, the practitioner has to find that tleman’s mental or physical
health, or that of her children, is at greater niklshe continues with the
pregnancy than if she terminates it (taking intocamt the woman'’s actual or
reasonably foreseeable environment).

Other bodies, on the other hand, consider thaetlislation has served
women reasonably well and any difficulties are doeorganisation and
funding of services rather than the law itselthaltgh some aspects of the law
are anachronistic and obtrusive (e.g. the need ctatification by two
doctors)*® In particular, some health professionals and marsago not regard
abortion as an essential service that should bdahle within the public
system. Medical abortion is common for early temmagmancies, particularly
through the use of Mifepristone, currently avaiéaldnly at hospitals and
special outpatient units. There are now plans ferat at family planning
clinics as part of a pilot program to reduce thétivwg time for termination. It
has recently been reported that Britain’s rateesnfige pregnancies is the
highest in Western Europe and the second highettteindeveloped world,
with38,690 girls under 18 falling pregnant in 20dhe Health Department
has responded by introducing a program under wsictents will be given
free contraceptives at school clinics and provieeth guidance on sexual
matters-*
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In termination of pregnancy the consent of womamesessary if she is minor
or lunatic consent of her guardian is necessarg dtortion Act, 1967 of
U.K. provides four following grounds for terminatiof pregnancy:

(1) The continuance of the pregnancy would involves& tb the life of

the pregnant woman;

(2) Grave injury to her physical or mental health; or

(3) There is a substantial risk that if the child wean, it would suffer

from such physical or mental abnormalities as to dmiously
handicapped.

(4) If the current pregnancy may affect the interesttber child.

In this condition any medical practitioner may terate the pregnancy. In this
Act the requirement of 12-20 weeks pregnancy i®m@ibany pregnancy may
be terminated at any time on aforementioned graufithe fourth clause
makes the termination of pregnancy very meaninghith resultantly makes
family planning very meaningful.

The opponents of termination of pregnancy are efdpinion that unborn
child is also a living human being and terminatidrpregnancy is like murder
of someone. The basic question in this regard isnwthe unborn should be
treated as living. Whose right should prevail betwevomen’s right to life
and foetus’ right to life? Indian Penal Code prtgethe murder which is
justified under private deferiSebut it does not protect woman’s unconditional
right to terminate pregnancy. Feminist jurists afg¢he opinion that women
must be conferred an absolute and unconditionht tmterminate pregnancy
because the life of foetus develops and gets ldenfwomen so any woman
must have unfettered right to decide what will depewithin her body or on
her body. In Indian context the consent of womeesdwot matter. The right of
living person (expectant mother) is more valualblent the right of unborn
child. The conditions incorporated under Medicatii@ation of Pregnancy
Act, 1971 are lopsided and male oriented. The foalduse of UK Act is very
meaningful.

3. Right to Select Sex:

Selective pregnancy has created critical imbalamtee sex ration. Especially
in India having a son is seen as a matter of yetmuse he shall be the bread
winner and in marriage he will bring more and mdwmwry. This taboo of
dowry and societal position of woman has badly dgedathe sex ratio in
India because the expectant mother with the helptiisonography diagnoses
the sex of foetus and if she finds the baby to lpgrlashe aborts it. This has
resulted in uneven sex ratio in India like in Karain 1000 males there are
1033 females and in Haryana on 1000 males ther@Z&éemales.
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To prohibit the sex determination and illegal almorthe Pre Natal Diagnostic
Techniques (Prevention of Misuse) Act, 1988 wass@aswherein sex
determination with the help of ultrasonography &l Centers was banned.
IVF in the recent years have grown manifold and besn misused also. In
this technique the couples suffering from malfumitng of reproductive

organs are treated with the help of surrogacy,sessilVF techniques etc.
Selective fertilization is tampering with the naurin England the

Embryology Act was passed in 1990 wherein sex detation and selective
fertilization was banned. In selective fertilizatigpermission of National

Health Authority is mandatory. The Embryology Ac990 establishes
harmony between science and social order. In 198ha¥vashtra, Rajasthan
and Union Government has enacted a law which isnrfoirce.

The sex determination may cause serious dangextocason. Now the
elimination is not at the level of foetus but ae tlevel of chromosomes.
Infertility is a ground of dissolution of marriagéhich should be immediately
abolished. Apparently, people across the countriglgmg class, caste and
income divides, are deliberately ensuring thatsgaie simply not born. The
child sex ratio of 914 girls per 1,000 boys is agic situation and a poor
reflection on India’s growth and development. Thésin spite of laws,
schemes, relentless activism and media campaigmms three decades in
support of the girl child. According to activistacaeconomists, a society that
places a very low value on women will see increaseclal violence and a
definite reduction in human development.

India has two laws that prohibit sex selection -e tMedical
Termination of Pregnancy (MTP) Act, 1971, and the-€onception and Pre-
Natal Diagnostic Techniques (PCPNDT) Act, 2002. MiEP Act prohibits
abortion except in qualified situations such agegpancy caused by rape or
one that is a danger to the mother’s life. The PDPMct, 2002, while being
progressive in that it disallows sex-selective #ibos, has been ineffective in
nailing medical professionals who carry out illegabcedures. The Act does
not criminalise the doctor under the Indian Penat€ (IPC) but lets the
Medical Council of India (MCI) deal with violations the Act and decide the
recourse?

In several cases in Maharashtra, it is the MCI tinaestigates a
charge-sheeted doctor. It promises to conduct quimy but often does not.
We have seen very few cases of doctors’ licenseyglrevoked for doing
these abortions, says A.L. Sharada, director ofuRdipn First, a non-
governmental organisation. “The medical profesgartiects its own. Unless
punishment is by way of imprisonment, it will na bffective.”
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Manisha Gupte of MASUM, another NGO, says the issisex selection
often gets confused with abortion. “Women must h#éweir reproductive
rights, including the right to contraception anciion. Sadly the difference
between the right to abortion and the discrimimatgainst women through
sex determination is not fully understood or apjatec,” she says. India has
from time to time attempted to tackle the issud,tba numbers prove that the
country has not met with much success. For instdheee are schemes for the
girl child, such as the Government of India’s DHakshmi and the Madhya
Pradesh government’s Ladli Lakshmi Yojana, wheren@yois deposited for
the girl child, which can be drawn when she turs 1

“But it isn't as simple as that,” says a motherfobr girls. “The
officials make us run around for all sorts of paperay bribes and eventually,
a small percentage of the money is given.” Actssziahd enlightened doctors
say that there is a desperate need to sensitigadiugary, the police and the
administration on sex selection being a crime. H@reunless more forceful
measures are enforced, it is unlikely that the remnlkwvill change.

The untimely death of Shanti Devi, Mera Haq reveths daily toils of
surviving pregnancy for societies most vulneralrid marginalized. The film
recounts Shanti’s journey to maternal death, an@ytragically representative
of the systemic barriers that hundreds of thousaridsomen encounter in
accessing basic medical care. Through interviewlspliotographs with family
and friends, and internationally recognized legal health experts, Mera Haq
unveils the Indian government’s failure to respeptptect, and fulfill
the human rights of its people. Despite rapid eatngrowth and panoply of
laws mandating access to reproductive health ssyindia consistently has
the highest incidence of maternal death worldwiderently carrying 20% of
the global burden.

Refusing to accept delay and denial of medical timeat as a
foregone outcome for the lives of the poor, Shanfiamily turned to
the courts. They sought accountability and a rasitor of dignity, and in
December 2008 filed Laxmi Mandal v. Deen Dayal Hagar Hospital
& ORS, W.P. (C) 8853/2008. In a groundbreaking judgt, the
government was ordered to pay compensation for tBhameventable death,
and for the first time in history, maternal morakvas recognized as a human
rights violation. Mera Haq pays tribute to thelgss spirit of Shanti’'s family
and community members, and illustrates litigatisnaa powerful tool for
advancement of social change and government acdalityt"”

Surrogacy:
Closely linked to such ethical questions are a itogle of legal questions
concerning surrogacy, because laws were writterotfoer circumstances, not
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specifically for surrogacy. Are surrogacy contraaiforceable? Are they
illegal? Is payment of fees in violation of babylisg statutes i.e. is payment
of services rendered or for the child? Is the @mttcounter to public policy?

What happens if the surrogate decides to keephh@?cWhat would be the

appropriate damages for the breach of a contract@id\they be monetary, or
would they require specific performance? How cotle dispute over

visitation rights be resolved? Who is the legal Imo? How can the husband
of infertile woman establish his paternity right&ho should participate in the
decisions affecting the welfare of the fetus an@ thewborn? Would

prohibition of surrogate arrangements violate dtunsbnal rights to privacy?

The human rights of the child are heavily biasedhis regard. It
requires the surrogate mother not to get too irvahth the baby in her body.
The baby has no say in the matter and has to hgecbnsequences of the
social process. The baby's right to bonding and hineast feeding for
minimum period of 3 to 6 months is denied also\bey right to survival of
all babies born out of ART, whether disabled oraaofmultiple pregnancy, is
undermined as they are not treated at par withrdihbies but depend upon
the whims of their commissioning parents for suaViv
Legal dimensions of Surrogacy:

In the existing legal framework there can be pabsitof disputes relating to
the property rights in view of the rights related marriage, succession etc.
Even the concepts of the mother, father, son, angdftter need to be reframed
or redefined. The provisions under MTP Act regagdionsent for termination
need to be reconsidered. In the complicated cagaby Maniji v. Union of
India;}” the Supreme Court of India has indirectly recogdizven commercial
surrogacy.

"Commercial surrogacy" is a form of surrogacy in efha gestational
carrier is paid to carry a child to maturity in hevomb and is usually resorted
to by well off infertile couples who can afford ttwst involved or people who
save and borrow in order to complete their dreambefng parents. This
medical procedure is legal in several countriedudag in India where due
to excellent medical infrastructure, high interrmatal demand and ready
availability of poor surrogates it is reaching instuy proportions.
Commercial surrogacy is sometimes referred to k®y @émotionally charged
and potentially offensive terms "wombs for rentytsourced pregnancies" or
"baby farms'*®

In the absence of specific law regulating thesaessthe only ray of
hope was in the form of ICMR Guidelines. But aftdirthese guidelines are
not laws. Hence they lack in sanction behind ieyissued the guidelines for
accreditation, supervision and regulation of ARTnick in India. These
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guidelines are silent on many major issues. Afteytwere introduced in
2005, the incidences of malpractices, surrogacyfickeng have gone
undeterred.

After baby Maniji’'s case the Law Commission of Ingi@pared ‘The
Assisted Reproductive Technology (Regulation) Biid Rules- 2008'. The
committee preparing the Bill consisted of expentsnf ICMR, medical
specialists and other experts from the Ministrydeglth and Family Welfare.
The Assisted Reproductive Technology (Regulatiofl) 10 prima facie
condemns commercial surrogacy but does not prdeidmeans to prevent it.
The Bill suggests for a national framework and taton and supervision of
assisted reproductive technology and the issuesected therewith. It has
proposed that the state government will constitiieRegistration Authorities
before whom all the concerned clinics shall besteged. Under the proposed
Act, the semen banks will be delegated responsdsliand authorities
regarding sourcing, storage, handling, record kep@tc. The semen bank
shall operate independently of ART clinics. Thenicks shall work in
connection with the semen banks. It further prosiddes about the gamete or
octet donors, their eligibilities, restrictionssp@nsibilities of semen banks.

It has not touched many of the ethical and so@aues related to
surrogacy and the rights of a woman and a chilgpéiifically provides for an
agreement, legally enforceable where the surrogateher can receive
monetary compensation. Thus it approves indirediye commercial
surrogacy. Is India promoting reproductive tourisig?it a compromising
arrangement as an alternative to unsuitable, ceddedoption laws in India?

Surrogate arrangement has no doubt provided aeligf to the childless
couples. The arrangement has given happiness aidhavchild of their own.
The proposed Act has certainly taken into constamrahe existing problems
and anticipated complexities. The regulation isaediive but it is necessary
to create awareness among the common man, meditainity in this regard.
The rights of the surrogates are not taken cane tife bill. The availability of
the ART technology its self pushes people to trg aave their own child
rather than adopt. Instead of talking about thatsigand wrong of surrogacy
we need to concentrate more about upon keepingkcbecmisuse of the
technology at the hands of the technocrats. Lebitheegulate technology and
not the human lives.

4. Right to select place of delivery or Termination ofPregnancy:
Medical Termination of Pregnancy Actl971 strictlyaintains that No
termination of pregnancy shall be made in accoreanmith this Act at any
place other than a hospital established or maiathiony Government, or a
place for the time being approved for the purpode tlos Act by
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Government? A place may be approved by CMO provided the pladfils
certain requirement of operation table, anestheialn the same fashion till
date home deliveries have not been prohibited ey Government but the
Governments promotes and propagates the delivieriesspitals by qualified
doctors. Thus this monopolized section of choodimg place of delivery
remains no more women’s field only. The hospitadd ather nursing homes
do not take care the consent of pregnant women.

Conclusion:

Despite some legislative protection of reproductivights in India,
reproductive self-determination is not yet a rgaldr many Indian women.
Low levels of access to contraception and lack aftml over reproductive
choices and health decision-making often meanltithhn women give birth
too early in life and too frequently. Exacerbatiigs is poor nutrition, low
levels of education, poverty, unhygienic living ddrons and a public health
system that fails to provide adequate antenata, Gazcess to safe abortion,
emergency obstetric care or post-natal care.

It is estimated that 117,000 women die from preggaelated causes
in India each year. With a rate of an estimated dé&aths per 100,000 live
births, India has the highest number of maternatide in the world.
According to the Government of India’s Millenniumeizlopment Goal
Report from 2005, approximately 30 per cent of ¢hesere due to
hemorrhages; 19 per cent from anemia; 16 per agntal sepsis; 10 per cent
due to obstructed labour; 9 per cent from abortelated causes, and 8 per
cent from hypertensive disorders. Maternal deadfleat wider disparities;
rates of maternal mortality vary dramatically bygiom and are highest
amongst India’s women who belong to scheduled sastd scheduled tribes.

Government efforts have focused on encouragingutisinal delivery
and population control. Janani Suraksha Yojanareaively new scheme in
which cash incentives are offered to health workeis families for delivering
in health centers instead of at home. While theeesame areas this has met
with success, widespread problems with access dbtguaternal healthcare
persist. Furthermore, the cutoff at two pregnandms eligibility means
overlooks the reality that many poor women do natehcontrol over the
number of their pregnancies.

Rural clinics and health centers are often tooaflad expensive for
women to travel to reach. Facilities often lack gao equipment and lack
available blood to be used in emergency obstetiie,ovhich continues to be
a factor in about half of all maternal deaths. Higkes of absenteeism and
unfilled vacancies may mean that upon arrival la¢a@th centre, there may not
be anyone there, or the facility may be closed.r@laee too few blood banks
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and among those existing, many do not have enoudghdbin stock.
Emergency obstetric care is not always availabléhoigh ambulances are
supposed to be able to carry women from primary emghmunity health
centers to better-equipped district hospitals wineme are complications, the
ambulances are either not existent or not funatigni
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A Review on Legal Ethics and Legal Profession

Mr. Mukesh Kumar Malviya*

Introduction:
Legal Practice is an integrated career. It is arepied fact that there is no
such other profession(s) like a legal professiohjctv shades the light on
every angle of the society. Its fundamental targeb combat with tooth and
nail for the right(s), liberty and peace, justicel @afeguards the life of human
beings and also shapes the society. Lawyers alleelsdmmercial merchants
to mint the money like anything. Legal practice ihgvits own ethical
parameters known as Legal Ethics. Lawyers who ttaicomply with the
standard code of ethics in their courses of legalctce amount to
professional misconduct. Disciplinary proceedinigallsbe conducted against
such an advocate and punishment may be reprimaisib@arment. Ethical
code is mandatory for every profession. A Greeksphign “Hippocratic”,
who engrafted an ethical code for the medical p®tn called as
“Hippocratic Oath”. Professional Ethics encompassesode of conduct for
regulating the behavior of individuals who are canmed with profession.
Meaning and Definition:
The term “ethic” originated from the Greek languderHIKOS”. It means a
set of moral principles. The Dictionary meaningtioé word ethics is “the
science of morals”. It is a branch of philosophyiahhconcerns human
character and conduct. Now it is necessary to dd¢he term ‘moral’, in order
to perceive the actual meaning of the term ethiMsral’ means concerned
with goodness or badness of human character ovlmeha in wider sense it
is an idea of what is right and what is wrong ia tourse of conduct. These
ideas are considered as norms of ethics. Thosesnarenlearned by a person
first of all in his family and then in his societytade or profession.
Observance of these norms in the individual ldé only safeguards him from
evil habits and practices but also help in the mesmiance honesty, dignity of
the profession in which he is engaged.

Now the question arises that, what is charactdrcamduct? Character
and conduct are two sides of the same coin. Thesespecially connected to
the moral aspects of human being. In this connecfar better understanding,

* Asst. Professor, Law School, Banaras Hindu Uniity, Varanasi.
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| would like to invite the expression of ‘Jhone Halho has contemplated
that “The true test of character is not how muchkwew, how to do, but how
we behave, when we don’t know what to do”. In oth@nd, conduct is known
as behavior, manner or action. It is an externtallacan be ascertained easily.
Character is internal factor. For instance, to benot to be. Conduct is
governed by character but character is not govetmedonduct. Ethics of
Legal Profession is the body of rules and practdech determines the
professional Conduct of the members of the BarfeBsiponal Ethics for
lawyers may be defined as a code of conduct writtenunwritten for
regulating the behavior of a practicing lawyer todgahis client his opponent,
witnesses, public, professional brethren, coummainity and country.

Duty towards Client:

1. A lawyer should prepare the case with due careséiid

2. A lawyer should present all relevant documents @araderials before
the court in support of them claim of his client.

3. A lawyer should not hesitate in placing all, befdhe court, which
court reasonably and finally be submitted or onatfedf his client.

4. A lawyer should not try to deceive misguide thertauany manner.

5. A lawyer should prepare pleadings as far as passibtording to the
instructions of his client. It does not mean thatnhay follow all such
instructions of his client blindly, however, clieista master of facts of
his case.

6. A lawyer having primary duty in criminal case(s)attend the court on
every date fixed for hearing. It is his professiodiaty that he should
not absent himself on such dates.

7. A lawyer should present himself in the court, whiea case is ‘called
on’ for hearing. Otherwise, he should inform catrough his clerk or
client.

8. A lawyer accounts of his client's money entrustedhin.

9. A lawyer should not leave entire management obffise to the clerk.

10. A lawyer returns the whole fees paid by client bm hif he is not in a
position to conduct the case of client and it istpuan end.

11. A lawyer should not disclose communications madthémn in course
of their professional engagement even after the sasver.

Duty towards Opponent:

1. A lawyer should have fair treatment with opposiaety.

2. A lawyer should not indulge in discussion of thesecavith opposite
party.

3. A lawyer shall not misuse the weakness of the oppepsurty.

4. A lawyer should not suppress the facts.
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5.

A lawyer should not attempt to blackmail (or) cqtripractice with
opposite party or counsel.

Duty towards Witnesses:

1.

abrwn

o

~

A lawyer should not involve in any malpractice corrupt pi@etwith
the witnesses.

A lawyer should not misguide the witnesses.

A lawyer should pay due respect to witnesses atyestage.

A lawyer should not misuse the privileges of crezamination.

A lawyer should not cause embarrassment to theegsgs by putting
objectionable questions.

A lawyer should not deliberately prolong the cregsmination of the
witnesses.

A lawyer should not do aimless backing.

A lawyer should not appear as witness when he Hinsspleading the
case of a party.

Duty to professional Brethren:

1.

4.
5.
6. A lawyer ought to safeguard the dignity and honofirthe legal

A lawyer requires maintaining high confidence o ttolleagues and
juniors.

2. A lawyer has to extend mutual co-operation.
3.

A lawyer should not to take-up a case in whichdakeague is already
engaged.

A lawyer requires extending mutual understandinghwiis fellow
advocates.

A lawyer shall be ready to help the juniors.

profession.

Duty to the Court:

1.

2.

A lawyer should be straight forward and his argutmeshould be
pointed, clear, precise and concise.

A lawyer should have sense of honour and pleasiagners in his
arguments.

A lawyer must be tactful in presenting the matters.

A lawyer should not mislead the Court.

A lawyer shall not influence the decisions of tioait by any illegal or
improper.

A lawyer shall appear in court at all times onlytle prescribed dress.
He shall not wear a band or grown in public plaatker than in courts.
A lawyer shall, when presenting his case and wbilerwise acting
before a court, conducting himself with dignity esedf-respect.
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8.

9.

A lawyer shall not enter appearance, act, pleagractice in any way
before a court, Tribunal or Authority on behalfabdse Kith and Kin.
A lawyer shall not criticize the judiciary with mee.

10. A lawyer should not at or plead in any matter inickhhe is himself

pecuniary interested.

11.A lawyer shall not stand as a surely, or certifg soundness of a

surety for his client, required for the purposeany legal proceedings.

12. A lawyer shall assist the court by presenting fu@rtinent law in his

case.

Duty towards Community:

1.

A lawyer shall establish 'Legal Aid Societies' ftive purpose of
rendering legal assistance to really poor and daggpersons free of
any charge.

A lawyer shall help the local bodies such as Pasithe villages to

function on sound lines, so that people may digghé#neir functions in
an enlightened and responsible manner.

A lawyer shall provide legal education to the disite and working
people by informing them of their rights and legedvisions in simple
language.

A lawyer shall compose family differences and setietty disputes
and controversies by amicable settlement.

A lawyer shall educate the masses on the righslieecome out of
many social ills from which people are suffering.

A lawyer shall work with social welfare committeés promote a
social order in which justice, political, econonaad social, will be
assured to one and all.

Duty towards Country:

1.

4,
5.
6. A lawyer shall educate the people to respect tivealad respect for the

A lawyer shall endeavour to make the laws suitabléhe well being
of the people.

2. A lawyer shall protect the liberty and freedomoé people.
3.

A lawyer should protect the fundamental and hunigims and respect
the constitution of the Nation.

A lawyer should strive for social legislations tccelerate the advent
of socialistic pattern of society in India by deatiag to public service.
A lawyer shall uphold the integrity and unity o&tNation.

Courts and Judges.

The norms, of morals of the practicing lawyer shalfixed keeping in view
the Intellectual standing of high level, socialp@ssibility and dignity of the
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legal profession and high standard of integrity afiicient service to his
client as well as public good.

Legal profession is a Nobel Profession and masétaal to mankind.
Such recognition has been given by the societgesso many centuries last.
Legal Profession, which is meant for the servicéhef community at large. It
is a fact that there is no such career as thisepsodn which touches various
aspects of human life. The lawyers are considesegliardians and vindicators
of the two most vital things i.e. LIBERTY & JUSTICHEhey can do so well
only when they maintain certain ethical and intlal standard so that not
only the high dignity of the profession will be m&ined but also the better
quality of service would be available to publicglaé Practice is not a trade or
business but a profession. It is an institution méar Public Welfare. In other
words, it is a Branch of Administration of Justiaed not merely money
making occupation. According to Chief Justice Matsthe fundamental aim
of the legal ethics is to maintain the honour aiphitly of the law profession,
to secure a spirit of friendly cooperation betwélea Bench and the Bar in
promotion of highest standard of Justice, to eshbhonourable and fair
dealings of the counsel with his client, opponemd &itness; to establish a
spirit of brotherhood in the Bar itself; and to wex that lawyers discharge
their responsibilities to community generally".

Unfortunately, the noble objects of this professare vanishing and
various un-healthy practices are coming into eristein this profession. In
the present days only to earn more and more mocayse of that the
greatness and the honor of this profession is cgmawn. Such evil practices
are prevailing, requires proper attention and biletaemedial measures to
eradicate the same. Keeping in view of these nat#elogy of the legal
profession, The Bar Council of India has invokeBractical Training Course
(PTC) for the LL.B. first year, and B.S.L. thirdgre as a compulsory course.
In which Legal Ethics Accountancy for lawyers anal B Bench Relations are
concentrated, so as to make aware and upgradeéatiagasd of honorable legal
profession.

Conclusion:

All law teachers have responsibilities to give miiten to the ethical
underpinning of legal practice, and to sensitiz& ktudents to the ethical
problems, they will face as practitioners to previdem with some assistance
in the task of resolving these problems and to s@pihem to wider issues
such as the unmet need for services. Moreoveriulles of Legal Ethics are
made applicable for every learned lawyers and tbbgservance be strictly
watched by the respective Bar Councils of Statesolmany countries of the
world, the efforts have been made in this regarérdayping the Rules of Legal
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Ethics or by Incorporating Rules of Ethics in vaidoActs and Statutes. For
instance, in India were made to regulate the aetk @nducts of lawyers
during their practice by the Legal Practitioner A879, The Bar Council Act,
1926. the civil Procedure Code,1973, Under Secti8é of the Transfer of
Property Act, The Letters patent of the varioustH@purts. The disciplinary
committee of the Bar Council of States has beed tesdponsible to ensure the
observance of the rules of the Professional Etiwcthe lawyers and to punish
any of them found guilty of Professional Misconduct

Therefore, the Learned Lawyers and Law Learnegscharged with
responsibilities on their shoulders. They requitedeel and understand that
responsibilities and upkeep the "High tradition'daiignity” of the Law
Profession. Philosopher Aristotle rightly statedtttit is better for a city to be
governed by good man than by good laws". Think tp@si encouraging,
uplifting thoughts and the negative will soon disegr.
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Sustainable Development and Human Rights:
An Overview

Mr. Upendra Nath*
Prof. Subir K. Bhatnagar**

Abstract:
It is a known fact that India is nature loving cagnon the ground of literature available from
its ancient period but the society is dynamic inuna that's why greed in the name of
development increased and scientific developmemwtviged impetus to developmental
processes and impact of these unplanned indusieakelopment are before us in form of
environmental degradation. The principle of susthie development and human rights are
complementary to each other.

Although sustainable development principle is aferg origin in comparison to
human rights declaration but environmental issus wat so severe at the time of declaration,
and both are in consonance of objective to humghtsi The compliance of this principle at
domestic level is only way to save humankind. Tiptamned industrial development is posing
danger to survival of life on this planet. A hegltenvironment is primary requisite to
entertain all rights provided by UDHRs. The genesis this principle of sustainable
development is a step to achieve the goal set mahuights declaration. By compliance of
this principle the interest of next coming genematmay be secure so that they can avail their
rights as we are availing today. Environmental essig different in nature so it makes
international agencies more liable. Presently, atatare realizing their international
commitment to implement this principle at domdstiel.

It is beyond doubt that after independence of Ingiaumber of laws have been
enacted by the legislature under international commant but the state has failed to
discharge its responsibility. Accordingly, underteimational commitment as well as
constitutional demand a number of environmentaltgntion laws have been enacted by
legislature but in reality the scene is not satisémy. Now question is that how this “paper
law” may become “living law"? There is inadequatersitivity amongst the professional,
technical and even judicial people too. Thoughriméional and national laws and policies
have already provided various guidelines legal oeautive, the concept of sustainable
development still requires special attention andpkasis to bring awareness among
industrialists and others engaged in the explodtatof natural resources so that dream of
human rights may came in true. Therefore this papen attempt to examine the efficacy of
the principle of sustainable development with regty human rights with its past, present
and future challenges for compliance.

Keywords:Sustainable Development, Human Rights, EnvironnfRager Law, Living Law.

Introduction:

Human rights and sustainable development duringldee few years have
become not only a matter of national concern buglobal importance. It is
now accepted truth beyond all doubts that withoulemn environment the
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very survival of mankind is at stake. Internasiblaw was solely concerned
with states in the classical period which was iaflced by the theory of state
sovereignty.The transformation of the position of individualfser the Second
World War has been one of the most remarkable dpusnts in
contemporary International L&wThere are a number of views about place of
individual in international law with their own justation. But now it is
established fact that individual is also subjectirgérnational law and this
debate has only academic importance. The two latemal covenants, i.e.,
Covenant on Civil and Political Rights, 1966 andv@want on Economic
Social and Cultural Rights 1966, alongwith Optioabtocol, have made
successful representation of United Nation’s eftortulfill the principles of
the Universal Declaration of Human Rights, 1948e3éhtwo covenants have
legal force of treaties for the state parties, desiconstituting detailed
codification of Human Rights At the time of declaration the environmental
degradation was not in question. Now question leefmternational and
national community is that how balance can be maddfferent competing
rights?

Nature and mankind are inseparable parts of enviemf. But change
is the law of natureand law, life, and legal institutions are not beymature.
There are two type of changes one by nature argl o human being. The
regulation of change by nature is not possibleeeitly state or human being
but change made by human being may be subject mudittegulation. There
are a number of causes for environmental degraddiict root cause is
developmental processes at international and radti@vel. Introduction of
modernization in various spheres of economic agtivagriculture, industry,
mining, forest, trade, transport and animal husbandvith commercial
outlook and technological competence brought bigfudinal change for
maximization of profit&

Although human rights and sustainable developmeninraconsonance
but more liberal developmental rights create dangeznvironmental rights.
Human rights declared by UDHRs may become in realiten principle of
sustainable development followed at internationadl @omestic level too.
Therefore this paper is an attempt to examine theaey of the principle of
sustainable development with regard to human rightts its past, present and
future challenges for compliance in domestic lexystem i.e. India.
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Conceptual Frame Work:
Here, it will be relevant to discuss the concepiwian rights and sustainable
development one by one.
(a) Concept of Human Rights:
All the human rights recognized by the internatlomanization were not
easily available to our forefather. In due cour$esacial development and
legal maturity these rights came into existencee Tights available in the
name of human rights are not absolute becausecimilasociety right may
never be absolute. Absolute right will create newdke in the society. Now it
is established fact that healthy environment haoine the part of human
rights in absence of this all other rights will fogitless either it may be civil,
political or economic, social and cultural.
(b) Concept of Sustainable Development:
Human beings and nature are inextricably conneatetithis fact has led to
the view that protection of nature is a prereqeidior the survival of
mankind. The concept of sustainable development is novldsas human
rights but it is the need of time. Development angdironment are inseparable
part in present scientific and technological era ¥&n harmonize these two
competing interest by the principle of sustainatevelopment only. The
natural resources are not man made so utilizatfotihved same should be in
such a way that every one can share his own pestrdiag to their own way.
In case of developed and developing nation, maxinpam of the natural
resources are owned by developed nation becaugarteompetent to utilize
these resources. In domestic level the scene ig.s@&fe can ask our selves
that who can utilize the natural resources in thma of development? | think
answer will be one, that who will be competent, avdry body knows who
are these persons at domestic level. The poor pevko has born with equal
human rights as capitalist or industrialists hasHaienjoy their share inform
of different difficulty due these developmentatiaties. This is again against
natural justice. So compliance of this principleinsfavor of rule of law as
well as natural justice too.

Presently mankind faces overwhelming environmergabblems.
There is a direct link between development envirental degradation. The
tragedy is that we are ourselves responsible ®metivironmental degradation.
Human being in the name of scientific developmemhg deadly experiment
by spewing noxious gases like carbon monoxide, aarbtioxide, sulfur
oxides, nitrogen oxides, chlorine, chloroform, ebftuorocarbons, methane
etc. which has resulted in globally pervasive emwinental problems as
global warming, depletion of ozone layer, deforigsita acid rain etc.
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With the rapid increase in the industrializatiord ggopulation growth, there
has been a depletion of our natural resourcesjdimay contamination of our
rivers, lakes, seas, water, soil and air. The agreéent process has now
begun to exert pressure on the nature resultinganmpoverishment of men;
Polluted air, water, and atmosphere are posingetangt only to the human
race but also to global existence in the future.

No doubt industrialization is essential improve the economy of a
country and to solve unemployment problem, but abtthe cost of the
environmental which is essential to flourish a# thuman rights.
Constitutional Obligation:

As constitution is the supreme law of the land, imysosed an obligation to
protect the natural environment both on the Statevell as the Citizens of
India. Part IV of the Constitution called the Ditige Principles of State

Policy has imposed certain fundamental duties @ Skate to protect the
environment. Part IV A of the Constitution has impd a fundamental duty
on every citizen of India “to protect and improvee tnatural environment
including forests, lakes, rivers and wildlife, atodhave compassion for living
creatures.”lt will be relevant to discuss consiinal obligation under

following sub-heads.

(a) Constitutional Provision for Environment Presewation:

The provisions imposes obligation on state arabows:

Article 39 (b) of the Constitution of India provisi¢hat the State shall direct its
policy to see “that the ownership and control @& thaterial resources of the
community are so distributed as best to sub sdrgecommon good.” The

term material resources of the community’ embraaéghings, which are

capable of producing wealth for the commufityhe expressions ‘material
resources on the community’ has been held to imckuth resources in the
hands of the private persons and not only thosghatieve already vested in
the Stat€.

The constitution of India through Article 42 hagedited the State to
endeavor to secure just and human conditions ok.wor

Under article 47 it imposes a duty upon the stateaise the level of
nutritional and the standard of living of its pe®jpind improve public health.

The Supreme Court in Municipal Council. Ratlam \artthichand
observed. “The state will realize that Article 4&kas it a paramount principle
of governance that steps are taken for the imprewerof public health as
amongst its primary duties.

Of all articles, Article 48A which was added to tbenstitution by the
Constitution of India 42 Amendment act in the year 1976, expressly directs
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the state to “to protect and improve the environneemd to safeguard forests
and wild-life”.

The state is also required under Article 49” pro®ery monument or
place or object of artistic or historic interese¢thred by or under law made
by Parliament), to be of national importance fropolgtion, disfigurement,
destruction, removal, disposal or export.”

Article 51 provides that the state should strive'ftzster respect for
international law and treaty obligations.”

In light of above Article we can say that constdat imposes an
obligation over all authorities under the meaningstate to respect for
international enactments.

Most important of all articles is Article 37 whiatheclares that the
directive principles contained in Part IV of ther@aitution is “fundamental in
the governance of the country and it shall be they @f the state to apply
these principles in making laws.”

The Supreme Court in M.C. Mehta v. Union of Ifdiaeld that “these
directive principles (Article 39 (b), 47 and 48 iyividually and collectively
impose a duty on the state to create conditionmprove the general health
level in the country, and to protect and improwe tlatural environment.”

(b) Obligation on the Part of State:

The changes which held in society due to socio-econ and political factors

have influenced the state. Now the nature of s&@t®ot the same as it was

before these international developments. The egmesState’ is used an in

all the Articles in part IV so one should understdahe meaning of the word

‘State’. The framers of the constitution of Indiaose to adopt the same

definition for the word ‘State’ as defined in Allecl2 for the purpose of Part

IV of the Constitution as welf The objective behind it was to enable the

judiciary to interpret it so widely to bring all egcies and instrumentality of

the state under the scope of the word ‘state’. gurpose was to direct all such

agencies and instrumentality of the state to apipdydirective principles in

making laws. The word state as defined in Artickeahd as interpreted by the

Supreme Court through various cases decided bgansiand includes:

1. The executive and the legislature of the union.

2. The executive and the legislature of the state.

3. The judiciary®

4. Local authorities like Municipalities, District Bods, Panchayats,
Townships, Corporations, Improvement Trusts, atd. a

5. Other authorities which are agencies or instruniignif the state"

By a generous interpretation of the word ‘Stat& Bupreme Court has now

included many institutions including societies stgied under the societies
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Registration Act, 1860, a Government Compatfyincorporated under Sec.
617 of the Companies Act, and every ‘other authioes a ‘state’ if it is an
instrumentality of the state. The wide interpretatgiven to the expression
‘state’ by the Supreme Court is to widen the scapd amplitude of the
fundamental Rights and the Directive Principlestatte policy. Hence now it
has become the fundamental duty of all ‘authoritieesming under the
purview of article 12 to fulfill the obligations otained in Part IV of the
constitution of India.

The legislature, both the Union and the state, wdfillf their
fundamental obligations contained in the constitutihave enacted a number
of legislation to protect and improve the naturalisonment and to safeguard
forests and wildlife.

(c) Obligation on the part of Judiciary:

As mentioned above the judiciary is also the pastate under the meaning of
word state as decided by judiciary himself. Withsthudiciary is one
important in three pillar of democracy. Here ité¢evant to discuss the role of
judiciary because it is the place of justice wheeeple see with hope. The
judiciary, to fulfill its constitutional obligatiomwas and is always prepared to
issue ‘appropriate’ orders, directions and writ@iagt those persons who
cause environmental pollution and ecological imbeda This is evident from
a plethora of cases decided by it starting fromRa#dam municipality Casé
Vardhichand® provoked the consciousness of the Judiciary torablem,
which had not attracted that much attention. Thpr&ue Court responded
with equal anxiety and raised the issue to coméiwithe mandate of the
constitution. In this case, the question relatedh® court's power to force
public bodies under public duties to implement fpeplan in response to
public grievances, which related to environmentdiupion.

The Supreme Court in Ratlam Municipality case obsef\Why drive
common people to public interest action? Where ddive Principles have
found statutory expression in Do’s and Don’ts thartwill not sit idly by and
allow municipal government to become a statutoryckeoy. The law will
relentlessly be enforced and the plea of poor fieanill be poor alibi when
people in nursery cry for justice. The dynamicgha judicial process has a
new enforcement dimension not merely through sohteeoprovisions of the
criminal procedure code but also through activatatl consciousness. The
officers in charge and even the elected represeesatvill have to face the
penalty of the law it when the constitution anddal up legislation direct
them to do are defied or dented wrongfully.”

The Supreme Court in Rural litigation and EntitlemEendra v. state
of U.P!° ordered the closure of certain lime stone quacissing large scale
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pollution and adversely affecting the safety andltheof the people living in
the area.

Likewise, the Supreme Court in M.C. Mehta v. Uniof Indig®
directed an industry manufacturing hazardous atithllehemicals and gases
posing danger to health and life of workmen and ppediving in its
neighborhood, to take all necessary safety meadweése reopening the
plant.

In yet another case filed by Mr. M.C. Metha it axelé the closure of
all tanneries, which were found to be polluting tiver Gang&™.

The Supreme Court on another occaSiatirected the Mahapalika to get the
dairies shifted to a place outside the city an@rage for removal of wastes
accumulated at the dairies so that it may not réaehmiver Ganga.

In the Delhi industries pollution ca&Sethe Supreme Court ordered for
the shifting of 168 hazardous industries operaimgDelhi as they were
causing danger to the ecology.

In S. Jagannath v. Union of Indfahe Supreme Court has held that setting up
of shrimp culture farms within the prohibited areasl in ecologically fragile
coastal areas has adverse effect of the environnoeaistal ecology and
economics and hence, they cannot be permittedeatg

The Supreme Court in A.P. Pollution Control Bodrdv. M. V.
Nayudy® referred to the Resolution of the URfQpassed during the United
Nations Water conference in 1977 to which India igarty and observed that
“the right to access to drinking water is fundanaéitd life and there is a duty
on the state under article 21 to provide cleankiltppwater to its citizens.

Above stated cases are very small portion of tm¢ribmtions made by
the judiciary to protect and improve the environtnemd to safeguard forests
and wildlife.

(d) Obligation on the part of Citizen:

All these institutions in any democratic system wmking for betterment of
its citizen’s life. The rights provided either thugh international enactment or
domestic enactments are part of this very objectVghout co-operation of
its citizen the natural resources of a state canbeoprotected. As citizens
enjoy, fundamental rights, provided under part dfl the constitution, so
constitution imposes obligation on this part to@rélan observation is made
in this regard. The constitution under part IV Atigle 51 A (g) has declared
that it shall be the fundamental duty of a citiz&hindia “to protect and
improve the natural environment including foresa&es, rivers, and wildlife
and to have compassion for living creatures”.
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Article 51A (j) has imposed on citizens anothendamental duty “to
strive towards excellence in all spheres of indrgildand collective activity so
that the nation constantly rises to higher levélsrmleavor and achievement.”

The Rajasthan High Court in Vijay Singh Puniya State of
Rajasthafiobserved that “any person who disturbs the eccibdialance or
degrades, pollutes and tinkers with the gifts @& tiature such as air, water,
river, sea and other elements of the nature, he amby violates the
fundamental right guaranteed under Article 21 o ttonstitution but also
breaches the fundamental duty to protect the enwiemt under Article 51 A
(g). This observation was made in a writ petitidledf against dyeing and
printing units, which were discharging effluentsdapolluting the water
sources used for agricultural and drinking purposes

The question before us is whether we as citizémsdia have fulfilled
our part of obligation imposed by the constitutiohIndia? The answer is
“No”.

Since man does not know how to behave, the negessses of legal
responsibilities to prevent liberty from degenargtinto license. It is true that
eternal vigilance is the price of liberty. But & true, in even a deeper sense,
that eternal responsibility is also part of theceriof liberty. Excessive
authority, without liberty, is intolerable; but esssive liberty without
authority and without responsibility, soon becorageally intolerablé® Paras
Diwan, in his “Environment Administration, Law addidicial Attitude” has
pointed out that the people in India love pollutionsuch an extent that they
cannot live without it, because “traditionally weea pollution loving nation.
We pollute air by bursting crackers on Dussehanaaldand on the occasions
of marriages and other festivals. We pollute ouens by disposing of dead
bodies and all other human and other wastes. Weedakso much from wood
from our trees for fuel that in many areas treesee@ecome scarce. We are
lovers of cleanliness and therefore, broom oubibur household and other
waste on the public streets. Any space is good ginéar us to case: we are
country which believes in open latrines.

Municipalities are oblivious of their duties and ety wastes, human
and industrial effluents are allowed to flow in apérains and to flood the
streets. We are equally fond of noise pollutiondf@en’s voice must be heard
by all, day and night, and our Ratjagas, Akhandpathd azan must use
loudspeakers and amplifiers; no one should be degfrom hearing God and
Godmen’s voice and Gods too are far away beyondhéieand heaven. Our
voice must reach them; otherwise our spiritual seeidl remain administered.
We are not less noisy in our secular matters. Oarriage and funeral
processions must be accompanied by bands, twidtBlaangra$.
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In M.K. Janardhanam v. District Collector, Tiruvaf® the Madras
High Court appreciated the petitioner for the d@faiaken by him. “Under
Article 51A (g) it is the fundamental duty of evesype of the citizens of this
country to protect and improve the natural envirenmincluding forests,
lakes, rivers, all other water resources and wflel dnd to have compassion
for living creatures. The petitioner should be céimpnted for discharging his
constitutional obligation by bringing to the notioéthis Court at the risk of
his personal safety the unimaginable aggressionnatral resources by
unscrupulous element.”

Indian society is different in comparison of otlimveloped countries
so there is a need to sensitize them about thght and duties. It is possible
only through educate them.so that they can undetdteeir duty for the state.
While we are commendably concerned with the isfuéleman rights’ we
may ask ourselves-are we equally mindful of theapeount need of legal
responsibilities?

Conclusion and Suggestions:

On the ground of aforesaid discussion it is cléat tve have not achieved
desired result yet till today. Human rights andtawsble developments are
the need of hour. In absence of these rights tlstegce of dignified life is not

possible. “Rule of law” only is possible when thesghts flourish in a

democracy because it shows the maturity of thatodeacy. The equal

distribution of natural resources is part of inwronal and national legal
system.

Although attempt has been made to combat the clggketo human
rights and sustainable development but due tordiftefactors these rights are
not fully enjoyed. Lack of education is the maimgen that people are not
aware about their rights including human rightetwironmental rights. The
poverty is another reason because rights can logehpnly in the prosperous
society. This dream only can become realty where stiischarges its
constitutional and other statutory obligations wathstrong will. There is a
need of long term policy so that people may enjogirthuman rights in a
healthy environment.

In the context of above discussion, following susigas are made:
1. All the enactments should be reviewed at regularials.
2. After reviews, necessary changes should be includ#étht enactment.
3. The compensation and punishment in case of envieotath damage
should be increased and it should be reasonable.
4. There should be a separate commission with cep@mivers and duties
to tackle environmental issue.
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Surgical Medical Negligence under
Consumer Law in India

Kuhumita Laha*

Abstract:
Negligence in the medical world has great importaicrelation to the medical malpractices
suits in various countries including India. The Gtitution of India does not provide any
special rights to the patient. Medical Negligense a kind of professional negligence.
Negligence may be defined as the “breach of a datysed by the omission to do something
which a reasonable man, guided by those consideratiwhich ordinarily regulate the
conduct of human affairs would do, or doing sommghivhich a prudent and reasonable man
would not do”. The legal position of medical neglige and the tests to determine it was first
described in Bolam vs. Friern Hospital Managememmtittee which was accepted by
Indian Apex Court. Relation between Doctor and guattis a contract for service and can be
described under Sections 2(1) (g) and 2(1) (o) ohshimer Protection Act, 1986. So
deficiency of service is the basis for liability foedical negligence and the doctor must bring
to his task a reasonable degree of skill and kndgdéeand must exercise a reasonable degree
of care. Later on the Apex Court in Indian Mediéasociation vs. V.P. Shanta enunciated
certain principles that medical practitioners, gomment hospitals, and private hospitals and
nursing homes are also covered under Consumer &tWote Act, 1986. This paper further
investigates the recent trends Apex Court and N@R@&xpanding the scope of medical
negligence in case of surgery.
Key Words:Medical, Negligence, Professional, Surgical

Introduction:

Purpose, Object & Background of the Study:A doctor owes certain duties
to the patient who consults him for illness anddeficy in this duty results in
negligence. Negligence in the medical world hastgmaportance in relation
to the medical malpractices suits in various caastincluding India. The
Constitution of India does not provide any speaights to the patient.
Previously patient’s rights were basically indireights, which flow from the
obligations of a physician or health care providader the Indian Medical
Council (Professional Conduct, Etiquette and EjhiRsgulations, 2002. But
after ‘right to health’ was regarded as right tée'liunder article 21 of
constitution of India, patients’ right is also rgogsed with great Importance.
The adjudicating process with regard to medicafgasionals’ liability for
‘Medical Negligence’ considers common law prinesl relating to
negligence, i.e., vitiated consent, and breachoafidentiality whether it is in
a consumer forum or a regular civil or criminal doBut in India the position

* Advocate, Calcutta High Court and District JudgeSourt at Howrah, West Bengal.
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of Medical Negligence under the Consumer Protecfion 1986, is stronger
than procedures in regular criminal or civil courtproviding relief to the
patients. The Apex Court in Indian Medical Assdoiatvs. V.P. Shanfa
enunciated certain principles that medical prawigrs, government hospitals,
and private hospitals and nursing homes are algered under the concept of
‘deficiency of service’ of Consumer Protection Act986. This paper
investigates the recent trends of Indian Courts @atisumer Forums in
expanding the scope of surgical medical negligemcieh in turn will prove
that the concept of negligence is the basis ofitdeicy in service” and law of
consumer protection in India in this regard hasmt®ganded a step ahead for
the development of Medical practitioner’s liability case of surgery for
protecting Patients’ rights by the courts and fasumindia.

Concept of Medical Negligence:

The Concept of ‘Medical Negligence’ has evolvednirthe conception of
‘Negligence’ and it is basically related to professils. Professionals are the
category of persons professing some special skdhsas lawyers, doctors,
architects etc. generafly Before going into the definition of ‘Medical
negligence’, the term ‘negligence’ should be cladf Negligence is defined
as the “breach of a duty caused by the omissiodotsomething which a
reasonable man, guided by those considerationshwdriinarily regulate the
conduct of human affairs would do, or doing someghivhich a prudent and
reasonable man would not doThe definition involves three constituents of
negligence: (1) A legal duty to exercise the due @n the part of the party
complained of towards the party complaining therfers conduct within the
scope of the duty, (2) Breach of the said duty, @donsequential damage

A doctor who is giving medical advice and treatmanpliedly undertakes
that he is possessed of skill and knowledge for p@pose. A Doctor when
consulted by a patient owes him certain duties,ehgnfa) a duty of care in
deciding whether to undertake the case, (b) a dutyare in deciding what
treatment to give, and (c) a duty of care in theniadstration of that treatment.
A breach of any of these duties gives a cause todrafor negligence to the
patienf.

How Medical Negligence comes under the purview of dhsumer
Protection Act:

The concept of medical negligence under Consumete&tion Act, 1986
depends on various factors:

* Whether patients are consumers?

* What is the nature of the doctor-patient relatign®h
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* Whether professional negligence by doctors can bsught under
‘deficiency of service’ concept under Consumer €bbn Act, 19867
The Consumer Protection Act, 1986, defines ‘Consiimteficiency”® and
‘Service® separately. But confusion arose among the varammradictory
decisions delivered all over India by Consumer R The Apex Court
dealt with these questions in Indian Medical Asatien vs. V.P. Shanthand
clarified that the relationship between doctor gratient is ‘contract for
service’ and not ‘contract of Service’ though thesests the concept of trust
and confidence as put forwarded in the averniénthe difference between
‘contract for service’ and ‘contract of service’ svatated in the case of
Dharangadhara Chemical works Ltd. Vs. State of &thra® by which it is
clear that the patient-doctor relationship is noteact of servicE and thus
service rendered to patient by way of consultatibagnosis and treatment by
way of both medicinal and surgical will fall withthe ambit of Section 2(1)
(o) of the said Act. The medical service whichaadered free of cost will not
be regarded as service under the'Acthe paid-services which are provided
by the medical practitioners to the patients faller this Act®. In case where
both paid and unpaid medical services are avail&lotd of these services will
be under the Consumer Protection *AcfThis judgement was followed by
various State Commissions in India in case of safgnedical negligence. If
the medical practitioner has taken the fees forstirgery, the complainant is
consume?’ and if no charges are paid for incidental experise®peration
then the complainant is not consufeThe husband is also consumer if he is
beneficiary and agruement for second class heioiisenablé’.
Medical Negligence: How to Determine?
The skill of medical practitioners differs from docto doctor. The Supreme
Court stated, “The very nature of the professiosuish that there may be more
than one course of treatment which may be advidablegeating a patient and
as long as a doctor acts in a manner which is aé&lokpto the medical
profession and the Court finds that he has attendedtie patient with due care
skill and diligence and if the patient still doestrsurvive or suffers a
permanent ailment, it would be difficult to holdetldoctor to be guilty of
negligence®. Thus it is very difficult to determine medicalgligence.
The test to determine medical negligence was fesicribed in Bolam vs.
Friern Hospital Management Committéand it clarified that “whether there
has been negligence or not is not the test of thie om the top of a Clapham
omnibus, because he has not got this special $killhe case of a medical
man, negligence means failure to act in accordamtie the standards of
reasonably competent medical men at the time. Aodos not guilty of
negligence if he has acted in accordance with etipeaaccepted as proper by
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a responsible body of medical men skilled in thattipular art®>. The

Bolam’s test is approved by Supreme Court of Indiavarious cases like

Jacob Mathew (Dr.) Vs. State of Purffaband the court held that a

professional may be held liable for negligence e of two findingé>

» Either he was not possessed of the requisite wkilth he professed to
have possessed, or,

» He did not exercise, with reasonable competenciengiven case, the
skill which he did possess.

The standard to be applied for judging the negligewould be that of an

ordinary competent person exercising ordinary skilthat profession as it is

not necessary for every professional to possessiginest level of expertise in

that branch which he practices.

In Dr. Kunal Saha vs. Dr. Sukumar Mukherjee ande®ffi the National
Consumer Commission summarised the real test f@rmeing ‘deficiency
in service’ in the medical negligence law referriogthe Halsbury’'s Laws of
England’ which is as follows:

a) The practitioner must bring to his task a reabtan degree of skill and
knowledge, and must exercise a reasonable degeaf

b) Failure to use due skill in diagnosis with tlesult that wrong treatment is
given is negligence.

c) It is neither the very highest nor a very lovwgie®e of care and competence
but to be judged in the light of the particularcaimstances of each case.

To establish liability on that basis it must bewho

(1) That there is a usual and normal practice

(2) That the defendant has not adopted it, and

(3) That the course in fact adopted is one no gei@al man of ordinary skill
would have taken had he been acting with ordinarg.c

Medical Practitioners, when enter into this Prof@ssundertake to bring
to the exercise of a fair, reasonable and compelemrtee of skiff. A Doctor
or a Surgeon never undertakes that he will posjtizere a patient or will use
the highest possible degree or skill, as there beaperson more learned and
skilled than himself. There is notable differenetvieen the ‘standard of care’
and the ‘degree of care’ of Medical professiondlse standard of care is a
constant and remains the same in all cases. Tihwsgl the same standard of
care is expected from a generalist and a specitiissidegree of care would be
different. In other words, amount of reasonableecaiith regard to the
specialist and the generalist would be diffefént
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Surgical Medical Negligence: Recent Trend of Courtsand Forums in
India:

In case of surgery, the doctors owe various duiegrds patients which
includes not only due care and protection duringr@pon/Surgery but also
pre and post operative care etc. There are vafatsers which have been
taken into consideration by the courts and forufie recent trends of courts
and forums in India in dealing with Surgical/Opeyaal Medical negligence
can be summarised as follows:

Improper administration of Anaesthesia without mmogheck up before
surgery can lead towards medical negligéhderoper record and explanation
must be maintained while giving two anaesthesia@peration Theatfé. The
forums are also of the opinion that the hospitaghauty is liable for the
negligence of professional men employed by the éuihunder contracts for
service as well as under contracts of sefvicen some cases doctor who is
performing surgery can also be jointly liable wéthaesthetist.

In case of Surgery consent must be taken from #ieerg and the records
should be kept accordingfy If the medical practitioner has taken proper
consent and care, no deficiency of service exfsset. If the Consent has
been taken but the risk factors are not explaindtié patient, it is negligence
and deficiency of servic

If the required tests are not done before surgerwmng report is given
before surgery, it is medical negligeAtelncomplete prior investigation
before operation is also deficiency of servicéf post operative care is not
advised and not taken, it is a case of medicaligenté®. If Pre and Post
operative care is reasonably taken by the MedicattRioner, there is no
negligencé’.

If major surgery is conducted without proper infrasture, it is negligent
surgery’. During operation the doctor must take due canger&tion by an
unqualified person is negligence and thus it iscilicy of servic&. But
operation done by an orthopaedic surgeon insteaeniro-surgeon is not
negligence and lack of exercising reasonable*tatieforeign body is left
inside the body during operation, it is a negligeperatiofi”.

The Doctor is not negligent if he can provide theper explanation why the
decision was taken during surg&yDelay in operatioff can also make the
Doctor liable for negligence. If the patient is hggnt and take measures
contrary to the advice of the doctor after operativzen the doctor cannot be
made liable for medical negligefféeln a very critical case if four stage
operations are needed and which is not possilde, ttrere is no negligence on
part of the doctdf.
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Conclusion:

The jurisprudential concept of negligence differivil and criminal law. The
degree of negligence in civil law is not same aat tim criminal law. In
criminal law, the element of mens rea must be tireregligence to constitute
an offence. For an act to amount to criminal neglage, the degree of
negligence should be gross or of a very high degregligence which is
neither gross nor of a higher degree can be a drtarmaction in civil law but
cannot form the basis for prosecution. In additiorthis, regular courts are
overburdened with case and thus cannot providedsgreeemedy. For these
reasons, Consumer Protection Act, 1986 is prefeifedestablish negligence
or deficiency in service under Consumer Protectfat, 1986, sufficient
evidence that a Doctor or a hospital has not tal@sonable care while
treating the patient, should be shown. Reasonabie ia discharge of duties
by the hospital and Doctors varies from case te easl expertise expected on
the subject which a Doctor of a hospital has urdtert. The Supreme Court
held that there are various mode and course ofntesd and if a Doctor
adopts one of them with due care and caution that@ould indeed be slow
in attributing negligence on the part of a Doctdna has performed his duties
to the best of his ability and with due care andtica®. In India, the Bolam’s
test is applicable, but then also some flaws extsth can be overcome by
applying Bolitha® Test. In this test the testimony for the medicaffgssional
can be found to be unreasonable which is appliagip rare cases in Inda
So, the Courts and forums in India must use monepcehensive approach in
deciding medical negligence cases.
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Honour Killing a Menace for Civilized Society- Needof
New Legislation to Curve the Problem

Mr. Sanjeev Singh*

From the very inception of human civilization, tbertain rights are given to
all human to make his/her family. But there aretaiar restrictions are
imposed as well on this right on the basis of ceaigion race and colour etc.
But due to globalization, the society has gradualgnged and became more
advance than before. Though this change can b emsceived across the
world but its pace differs and developing countrege far behind from
developed countries. There in developing countties societal norms and
religious sanctions are prevailing in all sphere hoiman life so strictly.
Accordingly they are bound to follow such socialdareligious rule and
thereby the some of very important individual rigylget affected very badly.
Right to get marry according to will is not wellpported in such developing
countries and with some exception no one is freehmose his/her spouse.
And if they do so the problem may arise. And prés#ination is becoming
more critical due to this a no. of murders aranglkplace every day in the
name of to save honour of family. And such heinmastice is called “honour
killing” now a days. This is continuing in most afeveloping countries
because people of this part (third world countriesiictly follow the
traditional (patriarchal) and orthodox (religiowsjues.

And such “honour killings” have been rampant inthodox and
socially backward in many countries including Indigangladesh, Pakistan,
Turkey, Jordan and the Palestanian Territories &bt reports by human
rights organizations show that cold-blooded murderghe name of saving
family’s pride had been prevalent in many partshef world, while statistics
are hard to come by due to non-reporting of sudmes. United Nations
Population Fund approximate that as many as 5,08@em murdered in this
manner each year around the world. But this is uhtimlly a low estimate as
reports from many countries are filtered and naoulght to public notice. An
“honour killing” is carried out because the honairmen in the family is
perceived to been injured. Though this offence asedagainst the women
mostly but loose term it applies to kiling of bothales and females in
cultures that practice it. An “honour killing” (alscalled customary killing) is

* Research Scholar, Faculty of Law, University Of D&l110054.
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the murder of a (typically female) family or clanember by one or more

fellow (mostly male) family members, in which petmag¢ors (and potentially

the wider community) believe the victim to have ught dishonour is

normally the result of the following behaviours, thre suspicion of such

behaviours:

(2) utilizing dress codes unacceptable to the familyicunity,

(2) wanting to terminate or prevent an arranged magragdesiring to marry
by own choice, or

(3) engaging in certain sexual acts, including thosth whe opposite sex or
same sex.

Such killings or attempted killings result from tperception that the defence

of honour justifies killing a person whose behavidishonours their own clan

or family.

Though this offence mostly committed against thendles but there
are some evidences that homosexuality can alscefeeiped as ground for
“honour killing” by relatives. In one case, a gaydanian man was shot and
wounded by his brother. In another case, a homaéeXurkish student,
Ahmet Yildiz, was shot outside a cafe and laterddia the hospital.
Sociologists have called this Turkey’s first pulded gay “honour killing”.
When we analyse this then we found another threaé¢ In our country
because presently gay and lesbian rights has be¢ecfed by our judiciary
on the basis of right to equality (Art. 14). Thesfimn may become more burst
because gay and lesbian relations are not soaalty religiously accepted
here.

Despite “honour killing” have been documented aghanvariety of
ethnic and religious groups throughout the world, fecently most prevalent
in Southern Asia, the Middle East, and the Northioaf but here aim is to
deal with Indian scenario where this problem becmmore and more critical
day by day. “Honour Killings”, which are widespread some of the
economically advanced State, is an example. Patpdtrunder the grab of
saving of the “honour” of the community, caste,tloe family, such incident
occur often as the State governments are not keéske action. The act of
violence include public lynching of couples, murds#r either man or the
woman concerned, murder made to appear as suipideljc beatings,
humiliation, blackening of the face, forcing coupler their families to eat
excreta or drink urine, forced incarceration, slle@ycotts and the levying the
fines.

The largest number of cases was found to haver@ttun Punjab,
Haryana and Uttar Pradesh — most of the incidesgerted at the convention
took place in these three States. One reasondantieased visibility of such
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crimes is the trend of more and more girls joingducational institutions,
meeting others from different backgrounds and thstec and establishing
relationships beyond the confines of caste and aomityn Such individuals,
both boys and girls, are being targeted so tha¢ mlames to breach the barriers
of castes and communities. Significantly, in thejanty of the cases it is
economically and socially dominant castes that miggainstigate and abet
such acts of retribution.

In Muzaffarnagar district in western Uttar Pradesthleast 13 “honour
killings” occurred within nine months in 2003. 0@, while 10 such killings
were reported, 35 couples were declared missingastestimate that Haryana
and Punjab alone account for 10 percent of all Buwonkillings” in the
country. It is not surprising that no so such catggf crime exists in the
government records. In fact there is refusal even récognise this
phenomenon. Data for such incidents are seldomadNaiand they would
mostly be classified under the category of geneniates. Moreover, most of
such cases go unreported and, even when repoffted, [6irst Information
Report (FIR) are not filled and post mortems arecomducted.

Caste Panchayats have to come play an increasmglyrtant role in
Haryana and elsewhere, especially in situation e/palitical patronage also
exists. Central to the theme of honour and violaadbe subordinate position
of the girls and women in all castes, communitied eeligions. A woman’s
chastity is the “honour” of the community and slas Ino sovereign right over
her body at any point of time in her life. The Hetition is particularly swift
and brutal if she crosses caste, class and refigiawriers to choose a lower-
caste man as her partner. Though at present praelatmg “honour killings”
is because of class and castes but root cause¢highei religion though it was
present before the concept of religion as well.

On this issue our Supreme Court termed the pectic act of
barbarism. It ordered the Police across the counttgke stern action against
those resorting to violence against young men amien of marriageable age
who opted for inter-caste and inter-religious neges. In the case dfata
Singh Vs State of Uttar Pradesh And Others 200G 47%he apex court
directed: “Since several such instances are comingur knowledge of
harassment, threats and violence against the yougrg and women who
marry outside their caste, we feel it necessamake some general comments
on the matter. The nation is passing through a@rtransitional period in our
history, and this court can’t remain silent in reegtof great public concern,
such as the present one. The caste system is @ canrghe nation and the
sooner it is destroyed the better. In fact, itiisding the nation at a time when
we have to be united to face the challenges bef@raation unitedly. Hence
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inter-castes marriages are in fact in the natiamakest as they will result in
destroying the caste system. We sometimes hearaofour killings” of such
persons who undergo inter-castes or inter-religinasriage of their own free
will. There is nothing honourable in such killingsd in fact they are nothing
but barbaric and shameful acts of murder committetrutal, feudal minded
persons who deserve harass punishment. Only inMtyswe can stamp out
such acts of barbarism”.

On June 23, 2008 Justice K S Ahluwalia of the Boirgnd Haryana
High Court made a revealing observation while stamdously hearing 10
cases pertaining to marriages between young coagjed 18-21: “The High
Court is flooded with petitions where....... judgdghis Court have to answer
for the right of life and liberty to married coupleThe State is mute spectator.
When shall the State awake from its slumber (andhbw long can Courts
provide solace and balm by disposing of such céases?

On June 22, 2010 the Supreme Court issued theentwtithe Central
Government and nine States in the face of risingddo Killings across the
country on the Public Interest Litigation filed I8hakti Vahini. The Court
wants to know what steps are being taken to curh siolence.

Honour Killings are homicide and murder which a@egious crimes
under the Indian Penal Code. It also violates Agsicl4, 15(1) & (3) 19, 21
and 39(f) of the Constitution of India. It is agstirthe various International
Commitment the Government of India has made in “lbeited Nations
Convention on the Elimination of all forms of Disamation against
Women”(CEDAW) of which India is signatory and hakso ratified the
Convention. It is also against the spirit of Unsadr Declaration of Human
Rights and International Covenant on Civil and Rl Rights.

The Central Government has made its view cledriths coming out
with a new legislation. Under the proposed law, rmera of the Khap
Panchayats or the victim(s)’ families, if theiriactresults in the death of the
person of persons who they feel went against thaition of wishes of the
Khap, will be punishable with the sentence of deathife imprisonment. In
such cases, entire Panchayat will be held respengwore importantly, the
proposed law puts the burden of proof on the acbubereby making them
responsible to prove their innocence in the evémteath taking place due to
their actions.

Among other things, the draft bill intends to asldlause to Section
300 of the IPC. Section 300 deals with the crimemairder, the maximum
punishment for which is death and/or a fine. Ibakants to amend the Indian
Evidence Act and the Special Marriages Act, 1954ictvwould do away with
the provision for the mandatory 30 days noticeqekefor marriages intended
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to be solemnized under this Act. The new bill isoaéxpected to bring in a
definition of such “honour killings” so that it wibe treated as special crime
and will ensure clarity for the law enforcement ages.

Even after the judgement in the Manoj and Baldieday Karnal Court
in which five people were awarded death penalty diktats of such Khap
Panchayats have increased and have become momaedorganized. The
kilings are increasingly being reported and beigtprified by such
community groups. They just refuse to acknowledge Rule of Law. So
curve this great threat to the society there isdnetake stringent action
against it and there is need of new legislation amg&ndments in old one
where it necessary.

The present study adopts analytical, descriptivel avaluative
methods to draw conclusions and inferences. Themalt for the present
study have been collected from primary and secgnslaurces. And the study
relies on the judgements of the Apex Court ancHigl Courts.
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Causes, Issues and Impact in Medical Profession:
A Study with special reference to Medical Negligese

Mr. Pradeep Kumar*
Prof. (Dr.) Priti Saxena**

Introduction:

Medical Practitioners should maintain standard rsothe principal objective

of the medical profession is to render serviceumanity with full respect for

the dignity of profession and man. Medical Praotérs should merit the
confidence of patients entrusted to their carejirento each a full measure of
service and devotion. Medical Practitioners shotig continuously to

improve standard norms of medical knowledge antlss&nd should make
available to their patients and colleagues the fitsnef their professional

attainments. The Medical Practitioners should pracimethod of healing

founded on scientific basis and should not assecmbfessionally with

anyone who violates this principle. The honoredalgleof the medical

profession imply that the responsibility of the pltyan extend not only to
individuals but also to society.

Due to the lack of facilities and care towards gra8 in government
hospitals people are forced to visit private hadpit Even in small cities
private hospitals have mushroomed up. These prithatgpitals are more
driven towards money making than treating patievita care and attention.
Unnecessary medical tests are done and mediciessrifred to enhance their
profit. In the light of these developments doctatignt relationship is needed
to be relooked.

Causes of Medical Negligence:

There are number of causes of medical negligendadia. We are focused
basically on failure to attend or treat; wrong Diagis; failure of advice &
communication; error in treatment and quacks or uahfied Medical
Practitioners heads with reference to judicial egi@s

(1) Failure to Attend or Treat:

* Research Scholar, Department of Human Rights, Schéar Legal Studies, Babasaheb
Bhimrao Ambedkar (A Central) University, Lucknow-52025.
** Dean, Department of Human Rights, School for Leg&tudies, BBA University
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Sometimes medical practitioner’'s failure to attgpatient to her personal
interest but the professional ethics does not alitmmg so. A private and
government medical professional both are liablattend to patient if they or
on duty. No medical practitioner anywhere in thaldiowho does not already
have an obligation to treat a person by way ofemgloyment or otherwise,
can be sued for refusing treatment, even in an geney.

If a medical practitioner makes unwarranted assiongtabout his
patient’s condition without examining him, he is @ril of an action for
negligencé. In Corder v. Banks the plaintiff's telephone message to the
defendant’s surgery did not reach him. Consequettily defendant did not
attend and deal with the bleedinlyicNair J. held that defendant was
negligent.

If medical practitioner does not care to attend fpatient admitted in
the emergency ward of a hospital and the patiesg, dhe medical practitioner
would be liable to pay compensation. 3ishir Ranjan Saha v. The state of
Tripura® the medical practitioner was busy in attending frisate patients
and did not bother to come to the hospital to dttenthe accident victim. The
medical practitioner was held to liable to Fa¥, 25,000 as compensation for
the death of the deceased.

In Harding v. ScottMoncrieffa general practitioners who had made a
differential diagnosis which included pulmonary etz and myocardial
infection was held to have been negligent in fgilto stay with the patient,
failing to telephone for ambulance service to tHies patient to hospital as an
emergency, and failing to administered a diuretiaspirin, all of which were
considered to be standard practice in the circumsta
(2) Wrong Diagnosis:

A medical practitioner owes duty to correctly diage the patient’s condition
and exercise reasonable skill while treating theepts. Failure to exercise
due care while diagnosing and providing treatmemownt to medical
negligence. If a medical practitioner fails to diagnose a tiglely common or
obvious illness or injury, then he is likely to beld negligent.

Approximately 1.5 million people are injured by gcéption wrong
diagnosis or drug errors annually. Prescriptiororsrrare one of the more
common types of medical negligence, and often teeyprove dead|y.

In a case wherein permanent disability was causedtd unskilled
treatment of fractural arm, the doctor was heldltguof negligence of
negligence for not advising or adopting for surbioaention when there was
no possibility of union of the bone. The State Cassion, U.P. directed the
doctors to pay compensation 3f1, 63, 000 and cost & 5,000 to the
complainant
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In this case of mixing of wrong combination drutige facts were that
the accused was a medical practitioner in-charga bbspital attached to a
mill.® Some time medical practitioners prescribe wronghioation drug like
this caseBanarasi Das Kankan v. Shyam Behari t4iyvhere a doctor had
prescribed a novel and dangerous mixture for thgble in ear to the patient,
had failed to given the warning that it must beovaysly shaken before use,
was held to be negligent.

In Jayender Maganlal Padiya v. Dr. Lalit P. Trivétithe patient was
treated for fever, swelling on lips, followed byiens both inside and outside
the mouth. The medical practitioners gave treatnfi@ntneasles for measles
for about five days. Ultimately the disease wagased as Stevens Johnsons
Syndrome which reaction of sulphur drug. The patiest eye-sight and
became permanently disabled at the age of 12 ydaesfo wrong diagnosis
and treatment given by the medical practitionerse State Commission,
Gujarat, held the medical practitioners guilty efghgence in not diagnosing
Stevens Johnson’s Syndrome, but he was not hdikk Ifar loss of vision of
the patient resulting in permanent disability foe wwhole life.

In Dayanand Medical College & Hospital, Ludhiana vgauKishore
Syal? the complainant was suffering from ulcerative tesligot examined as
having pain in stomach. Medical practitioners dzgpd the same as cancer.
Believing the report of the medical practitionethe complainant was
admitted in hospital and underwent a major surderycancer. Subsequent
report declared the case of complaint as a simge of ulcerates colitis. It
was held that the medical practitioners committedligence in service by
given a wrong report.

In a case victim Randhir Singh was suffering froea disease, that
due to a wrong diagnosis, he was treated for tuth@sis and as a consequence
he died due to heart disease. The High Court leltlithe above amounted to
criminal negligence on the part of the prison défis®
(A) Failure to take full Medical History:

Every medical practitioner must take full medicastbry of patients. The
patient’'s medical history may include not only 8igns and symptoms of the
illness or injury for which the patient is seekitigatment, but also details of
any previous treatment either for the same conditiw, in appropriate
circumstances, a previous injury or dise¥séhe duty to take a full history
obviously required the medical practitioners tdels to what the patient is
saying. Sometimes, particularly if the patient @sidered to be ‘difficult’,
medical practitioners may disregard or discounttvtha patient is telling him
and this can colour the diagnoses. A failure ttefisto a patient who is
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describing symptoms which would affect diagnosid ateatment will amount
to negligence, where harm restfts.

In India the medical practitioners should maintaiadical the Indian
Medical Council (Professional Conduct, Etiquetted d@fthics) Regulation,
2002. Regulation 1.3.1 reads “every physician shadintain the medical
records pertaining to his/her indoor patients fpeaod of three years the date
of commencement of the treatment in a standardoprat laid down by the
Medical Council of India and attached as Appendix¥8’tlose reading of this
regulation makes it clear that this regulation ssphot to every hospital but
to “every physician” who treats patients on inddmasis. Such “every
physician” is required to preserved not the actuizede record/case sheet but
simply the summary of the case record of patiergatéd by him in any
hospital in a simple format which treated by himaimy hospital in a simple
format which is given as a “slandered proforma’egivas an appendix to the
regulation®®

In Ruiz v. Mount Saint Joseph Hospifa medical practitioner failure
to ask the patient about a history of jaundice whgmptomatic gallstones
were suspected was held to be negligent. The patiex, 14 days after
surgery from the removal of gallstones, from cowgtion known to be
associated with abdominal surgery carried out es@nce of chronic liver
disease.

(B) Over Testing or Unwanted Pre-Medical Test:
Some time medical practitioners prescribe unwaptedmedical tests in their
own hospital and dispensary but acutely they ateneoessary but as patient
want quick relief they do this checkup and wasteneyoand suffer physical
and mental pain unnecessarily. Claims are sometitade about defensive
medicine suggest that defensive practices ten@ tmdmnifested in the form of
unnecessary diagnostic tests. If a diagnosticdegirocedure is unnecessary
by reference to the standards of the medical psaiasi.e. according to the
standards of the reasonability competent medicattpioner exercising and
professing to have that skill, it will be negligeot perform it, and it will be
actionable if the patient suffers injury as a copsace'®

This was the essence of the claimants’ actiorMaynard v. West
Midlands Regional Health Author{ty namely that the defendant had
undertaken an unnecessary diagnosis operationgdutich an inherent risk
of the procedure materialised, causing her injuries

This would apply with as much force to unnecesshagnostic tests,
such as asking for blood test and X-rays, as itldvduvould to unnecessary
operations, such as Caesarean section. For exantpée, Healthcare
Commission has reported on a number of incidentahith patients have
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been exposed to radiation unnecessary or to levghdiation that were
excessive. As the Commission noted, unnecessagsadsadiation can cause
distress and in extreme cases has the potentigatse harm. The most
common error was X-raying the wrong patient, fokal\by operator error, X-
raying the wrong part of the body, and procedurendeunnecessary
repeated’ This type of professional conduct is not only agaiethics of the
profession but it also amount to unfair trade pcacand medical autonomy
for which liability has also been imposed on sucbfgssionals under the
provisions of the Consumer Protection Act 1896.

(C) Prescription of a Higher Price Medicine:

It is greatest example of medical autonomy and wmesisms. A medical
practitioner is totally free to prescribe higherdiogne in his own clinic. They
write a symbolic hand writing which can be readyohy their own clinic
pharmacist. It is difficult that a common man wouddow about chemical
combination of medicine; but the patients have trighobtain good quality
medicine. Sometimes medical practitioners presdrnigber price medicine. If
you are suffering from some illness can go to aioagbractitioners than they
prescribe a medicin€100 but you do not know about combination of
medicine the seme medicine are in new combin&2nbut chemical formula
is same, you loose your mon&y.

Sometimes medical practitioners prescribe more o than
necessary and more over under the letter pad aftecylar medical shop. And
generally the patient approaches that shop to psecthose medicines. There
exists a contract between medical shop and theaalegliactitioners and also
between pharmaceutical companies and the medicaltifponers so as to
prescribe the higher price product of their compZny

Now government steps toward making it mandatory rioedical
practitioners to prescribe low-cost generic drugl aot higher-priced branded
medication. It is mandatory for pharma companiegeteeal any payment
made by them to medical practitioners. Such payme&hether by pharma
companies or testing labs, ought to be bannedvay’a
(3) Failure of advice and Communication:

The communication between a medical practitionec the patient plays an
important role in strengthening the therapeutic atrehship. Good
communication is soul of good medical care. Commation improves the
level of patient’s satisfaction and helps in prangdquality caré> There must
be adequate communication between the parties thg twondition diagnosed,
the treatment so far given and, possibly, the mmeat required® But in

present time medical practitioners lost their resiaility and they involve in
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commercial activities. Medical practitioners fai irendering advice and
communications to patients.

In Sidaway v. Governors of Bethlem Royal Hosfitéhe court of
Appeal held unanimously that failure to give patisnfficient information
would not vitiate his consent to an operation. Hatchinson v. Epson St.
Helier NHS Trusf defendant was held to have been negligent tadfaitlvise
a patient who was a heavy drinker, and at seriglks af developing fatal
cirrhosis of the liver, to stop drinking alcohoWhether a failure to advise a
patient to stop smoking would be negligent in savag?

In Cooper v. Royal United Hospital Bath NHS Trugthe medical
practitioner were held to be negligent in failimgadvise the patient, who had
a history of breast disease, of the desirabilityhaf/ing a respect biopsy,
giving the claimant the impression that a repeanmagram in a year’s times
was of equal diagnostic value.

(A) Failure to take consent:

Any medical treatment which is given without cortseonstitutes trespass to
the persoff saves in exceptional circumstané&gonsent means two or more
persons are said to consent when they agree uposathe thing in the same
sensé€! Consent is said to be caused when it would noe een given but
for the existence of such coercion, undue influefiGaid, misrepresentation
or mistake®* Where the medical practitioners proceed withtteatment on
the basis of such consent, it can very well be dzatl he proceeded without
real 3a3nd true consent and that action based opasssbattery will lie against
him.

Consent to medical treatment must be freely gilrenther words such
consent must be obtained by course, it will be aeakle for a medical
practitioner to put great pressure on a patienddcept treatment which is
plainly for his benefit. A child under 16 is capalof freely consenting to
medical treatment, provided he or she has adequaterstanding® If
medical practitioners are not taken freely consembedical treatment is liable
for torts of assault and battery.

In Murray v. McMurchy® a surgeon was not entitled to carry out an
unauthorised procedure during the course of anatiper merely because it
was convenient or desirable to do so. Ram Bihari Lal v. Dr. J.N.
Srivastavd® the medical practitioner after taking permissionrémove the
appendix found at the start of the operation thatappendix was normal. He
then took another insertion and removed the gatldér of the patient without
consent of the patient husband, waiting outsideseon of the patient’s
husband, waiting outside consent of the patienbéwd, waiting outside the
operation room. The gall bladder did not need aergency operation. But
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the operation took two hour to be completed. Thhowg this period, the

patient was under chloroform. The patient died ba third day of the

operation, owing to the toxic effects of chlorofoand renal failure, as her
liver and kidney were further damaged by the chitora. The operation was
performed in an ill-equipped hospital, with no ahesist or other basic
facilities like oxygen and blood transfusion. It svandertaken without the
necessary investigations, such as urine test atituti preparing the patient
for the operation. The medical practitioner wadtguf negligence and to pay
damages.

(B) Failure to give proper Instructions to the Patent:

A medical practitioner's duty to give proper ingttion to the patients and
warn about the risk of his/her ailment, advisingrapriate treatment strategy
and warn against the risk involved. Where a megicattitioner is aware that
the patient lifestyle may be putting his healthsatious risk there will be a
duty to advise the patient to take appropriatesstepeduce that ris.

Medical practitioners must need the patient corajoen, in
performing an examination or administering thettresnt. It may be simple as
requiring the patient to keep still or instructidtine patient about taking
medical prescription in the right quantity andle tight times of day. It may
also be necessary to give the patient a warnirtg asy danger signs that he
should look out for e.g. as to the side-effectaafrug or the symptoms that
indicate that his condition is deteriorating wittstructions as to what should
be done if they occur, such as stopping the megicadcription or seeking
medical assistance immediatéfy.

The medical practitioner was held liable on theidb#sat the warning,
although the very warning that he had been taugkivte, was inadequate to
enable the claimant to be safe, because the weetswould not indicate to a
reasonable person that his safety dependent omntaeming the medical
practitioner as soon as he felt more than a coalftet warmth. The
instruction must be couched in terms which madabitndantly clear that it
was an instruction of dander. A number of c&5esncern with the failure of
medical practitioners to warn patient about thai§icance of the side-effects
of the drugs, and what they should do if the symst@ppear. If a medical
practitioner discharging the patient too soon aftargery and bethought
appropriate instructions and advice as to whabtafche experienced furthers
problems the medical practitioners has liable fegligent*°
(C) Failure to Consult or Refer Patient to Speciaht:

It is frequently necessary to transfer the treatm@na patient from one
hospital to another or possibly from a hospitaltite patient own medical
practitioners™! It is big example of medical autonomy, once aqudtcome in
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private hospital the notion is that ‘client’ hasya® and apply all the checkups
and all pre treatment requirement are thought saceslf patient is in serious
condition hospital do not refer to specialist tliels against to medical ethics
clearly.

In McDonnell v. Holwerd¥ the defendant a general practitioner was
held liable for failing to refer a young child witheningitis to hospital, having
diagnosed gastroenteritis. A similar point aroselnidian case inSushma
Sharma and Ors. v. Bombay Hospital And &rim the Bombay Hospital, no
efforts have been made to bring proper coordinatimiween various
specialists and Resident staff of ICU in the treattrof a patient. One cannot
expect the patient and his relatives to play tlisrdinating role and to find
out as to what doctor has prescribed which treatnssm whether the
specialist’s instructions are being implementedoprty and within reasonable
time by the Resident doctors. It is also clearly passible for the individual
subject specialist to coordinate overall manageneérine patient and such
responsibility has to rest on the doctor in-chaojethe parent unit. It is
necessary that all super specialty hospitals lawnda clear protocol for
coordination and management of the patient suffefiom multiple medical
problems requiring consultation with various spksis, and to see that their
instructions are properly implemented. This is enownication gap between
medical practitioners among hospital authorityefer the case. Court ordered
to pay ¥ 3 lakhs to the Complainant within four weeks frtoday.

In Smt. Indrani Bhattacharjee W/O Chinmoy Bhattachane Chief
Medical Officer, Farakk& the person who is suffering from premature is
chamic heart disease is serious one and this patiay lead to sudden death,
if untreated. That the patient like Chinmoy Bhattagee should have been
referred to Cardiologist for his opinion and treath That the medicines
which had been given to Chinmoy Bhattacharjee west meant for the
treatment of cardiac patient and it further appewrsantinational medicine
were given to late Chinmoy Bhattacharjee. That @y Bhattarjee was
neither referred to Cardiologist nor to a spedadisd as such | can opine
beyond length of doubt that the patient Chinmoy tBitharjee died due to
gross negligence on the part of the attending DocGonsidering the
deficiency in service on the part of the Opposiéeties and the contributory
negligence on the part of the deceased, in our,vtd just and reasonable to
award a compensation &5 lakhs to the Complainant.

(D) Bad Handwriting:

Doctors’ ‘bad handwriting’ is a serious problem.n@otime wrong drugs are
given because nurses are unable to correctly dexctpk doctors’ prescription
owing to bad handwriting. It is the duty of doctairghey tackle the patient
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that they should take more responsibility and Iggprescribe medicines. In
news entitiled as ‘Doctor's bad handwriting caustepth’, reported from
Shilong, on December 29, 2010 believe it or nohuatly over 5, 000 patients
admitted in US hospitals die due to” non-medicasmns” and the figure
could be higher in India. According to Commissioa&d Secretary Health
and Family Welfare, D.P. Wahlang at the™1Zcientific Conference of
Meghalaya Medical Service Association, the caudeson- medical death
occurred because nurse were unable to correctlypliEc the doctors’
prescription owing to “bad handwriting” and wronmid were administeret.

It is a duty of doctors if they treat the patieshdctors should take more
responsibility to write more liability while presbmmg medicines. In Florida
US there has been a legislation passed for legitdscriptions while demand
for computer printed prescription is growing allkeothe world.

(4) Error in Treatment:

Providing wrong treatment is deficiency in servidéhe smallest mistake
during an operation can result in injury. Commongsal errors include
lacerations of an internal organ, uncontrollableoll loss, puncturing of an
organ or foreign objects left inside the patieyim$toms of surgical errors
may not be noticeable until months after the praced Surgical errors can
result in additional surgeries, damage to interm@ans, immune system
failure, infection, wrongful death ef€.

In Cassidy v. Ministry of Healff the patient was treated at Walton
Hospital, Liverpool for Dupuytren’s construction d¢fie third and fourth
fingers of left hand. Dr. F. performed the openatidfter the operation the
plaintiff's left hand and lower arm were kept rigida splint. When released
from the splint the patient left hand was usel@$e third and fourth figures
were bent and stiff. The two good fingers were affected. The Court of
appeal held that the surgeon, nurses and hospitabrties are liable for
negligence.

In Urry v. Bieref® during operation to deliver a child by caesarian
section one swab was left in the patient body. ddat of Appeal held, in the
light of the evidence as to general practice, thatfailure to use tapes did not
in itself amount to negligence. On the particulact$ it was held that the
medical practitioner and hospital authority wasligegt.

In Aparna Dutta v. Apollo Hospital Enterprises Ltd. ditas;® due to
the negligence of the hospital medical practitiomgno performed the
operation, left foreign object, viz. abdominal pdad been left behind in the
abdomen. Subsequently, second surgery was perfoemédthe abdominal
pack left inside the body was removed. The doctwifves ipsa loquitu’® was
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applied and the concern medical practitioners ardbspital were held liable
for error in treatment.
() Errors in Operation:
In operation theater numbers of acts done by megicetitioners, but the
most negligent acts are:
a) Poor maintenance of electric apparatus, wiring,t fewitches and
earthing.
b) Non-provision of conductive flooring.
c) Non-usage of conducting rubber or vinyl thermoptaptoducts with
antistatic properties.
d) Non-maintenance of relative humidity of OT abové&0esulting in
static sparks’
The courts have always recognized the dangers waiehinherent in an
operation. Mistake will occur on occasion, destlite exercise of reasonable
skill and care, and the patient may suffer grievojsries in consequence.
The numbers of claims arise from the medical ptiacier’s failure to remove
object from the patient’s body at end of an operatin Mahon v. Osborrié
at the end of an abdominal operation one of théoswaed to pack of adjacent
organ was left in the patient’s body, with the tesat he died three month
later. The jury found that the medical practitigrmut not the operation theater
sister, was negligent.

The matter goes to court of appeal the court olesktivat there was no
general rule of law requiring a medical practitiomean operation such as this
one, after removing all the swabs of which he waara, to make sure by a
separate search by feel that no swabs were lefihanpatient’s body. The
guestion whether the omission by the surgeon tmvena swab constituted
failure to exercise reasonable skill and care wasetdecided on the evidence
given in the particular case.

In Dr. P. Narsimha Rao v. G. Jayaprakd$proper treatment was not
done by surgeon and anesthetist was also negligesa far as he failed to
administer respiratory resuscitation by also neglign so far as he failed to
administer respiratory resuscitation by oxygenathegypatient with a mask or
bag, which act is an act of per se negligenceencttcumstances. He exposed
the patient to the room temperature for about 3utem and this coupled with
his failure to administer fresh breaths of oxygeifoke the tube was removed
from the mouth of the patient has resulted in mespiy arrest; these are
foreseeable factors. The patient was, therefordd Hmtitled to claim
compensation for the same.

In State of Gujarat v. Laxmiben Jayantilal Sikliche patient who
was suffering from discomfort and pain in swallogjiretc. went to Civil



Pageb2 Journalrfbegal StudieqVol. 1, Issue I, January 2013]

Hospital at Godhra for treatment and the Civil ®anmg performed the surgery
on her thyroid gland. Due to negligence in perforgnof the operation she
suffered permanent partial paralysis of larynx a®m@sequence of damage to
or cutting of recurrent laryngeal nerve. There Wwakl to be negligent on the
part of surgeon to take appropriate precautionsrbednd during operation.

In State of Harina v. Smt. Santra;Joint Director of Health Services,
Shivagangal v. Sonal: State of Punjab v. Shiv Ram & othéfsand Kamli
Devi v. State of Himachal Pradéshthere was a error in operation of
sterilization. Both the medical practitioners ahd tospitals were held liable
to pay damages to the plaintiff.

In a case boy fractured his right arm, city doctoperated on left,
Kaushik Lodha (9) was a victim of gross medicalligegmce, and he writhed
in pain as he was admitted in LG Hospital. If earlbne hand was paining,
Kaushik cried from excruciating pain on Wednesdsybath his hands were
operated upon. The doctors had operated and puatspdad screws in his left
arm which was not fractured while the broken righin had not even been
touched Kaushik's father Manoj Lodha, who runsra tgpair shop in Isanpur,
said, That the medical negligence committed byrtieelical practitioners is
unacceptable and strict action should be takennag#éinem. Fortunately, it
was just a fracture. A police complaint has be&dfagainst the doctors for
negligencé?

(ii) Failing to Prevent Infection:

Sometimes, patient in hospitals catch infectiomfrimsanitary conditions in
the hospital. A hospital must take to ensure thepssare taken to keep the
hospital premises reasonability safe. A maternaggpital had to pay damages
when a women who had been admitted for her conmeraught puerperal
fever from other patients. The hospital authorikeew that some patients had
this fever, and did not take necessary precautiongeeping the women in
isolation®*

(iif) Miscalculating and Drug Reaction:

Medical practitioners, healthcare or nursing staffarmacists, and marketers
and manufacturers of the drugs themselves canwelfliable in prescription
drug reaction claims. It is the legal duty of thedical practitioners to manage
drug reaction to the best of his ability and infednthe patient and his/her
relatives, as to what went wrong.

(iv) Over Dose Medicine or Drugs:

Medical Practitioners must take account of manuf&ets instructions and
known side-effects when prescribing drugs, althoupley should not
necessarily rely on the manufacturers’ informatiorthinkingly, since it is
known that manufacturers are not always entirenkr about the contra-
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indications or risks associated with their prodi¢here a medical practitioner
ignores the manufacturer’s instructions and waming is the medical
practitioner who is responsible for any adversetieas. Three types of case
will tend to ariseFirstly, where the medical practitioners is simply unaware
the known side-effects. If he ought reasonably &aehknown then he is
negligent.Secondly where the medical practitioner is generally awnair¢he
dangers but makes an isolated error and gives ardose or prescribes the
wrong drug.Thirdly, there may be cases where the medical practitiner
aware of the risk from side-effects, but calculatex it is a reasonable risk to
run in the circumstances, given the condition fohiok the drug is
prescribed?

Administration of a drug in an incorrect dose, fesg in a damage or
injury to a patient prima facie constitutes medioagligence. A Nurse is
expected to administer the prescribed drug in threect prescribed dosage
and in the correct schedule to a patient. Faili@otso might result in liability
for negligence. If a medical practitioners preseré drug or an injection of
over dose than after come out its side effect nakghiactitioners are liable for
this over dose medicirfé.

In Wright v. Eastwood it was accepted that where it was suspected
that a patient had suffered an adverse reactioant@nesthetic drug, the
anesthetist has a duty to investigate, or referptitéeent for investigation, in
order to be in a position to warn the patient & fossibility of a similar
adverse reaction to the drug in futureSimith v. Brighton and Lewes Hospital
Management Committemase a patient who was negligently given 34 imstea
of 30 injection of streptomycin lost her sense afce as a result. It was held
that the defendant should have appreciated thae sojury could be caused
by giving an overdose, and she did not have tcst®dhe quality or extent of
the damage.

(v) Infected Injection or Vaccination:

Irreparable loss was caused when four kids die@r aftaccination in
Mohanlalganj Luckno® it is a responsibility of state to safely conduct
vaccination programs. Vaccination programmed isdocted for better
improvement of public health not to death.

(vi) Wrong Blood Group:

The National State Consumer Disputes Redressal Gssian has observed
that wrong blood transfusion is a mistake whichdootor with ordinary skills
would make and was an instance of medical neglgeibe Commission
directed a Kolkata-based doctor to [#2y.38 lakh to the family of a man who
died following complications after being given hibof the wrong groufs
The same in another incidenegligence of Government-run Umaid Civil
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Hospital in Jodhpur Rajasthan 56 kids sufferingrfrthalassaemia tested
positive for HIV, hepatitis B and hepatitis C afteeceiving blood
transfusiorf’ This is an act of gross negligence act by hospifatinistration.

Missed Blood Test and Kidney Transplant Cause Malpe case
involves a Pennsylvania couple suing a high profiledical center after
doctors transplanted the woman’s kidney to heriogmt other, in spite of
tests showing she had hepatitis C. But the stoty\gerse from here. Michael
Yocabet and Christina Mecannic of Greene CountgnBgvania say Michael
does have the potentially fatal liver disease duleis April 6, 2010 transplant
at the University of Pittsburgh Medical Center. Tidea of the transplant,
because she was compatible, was to save hisridieichlly, it may ultimately
kill him as treatment for hepatitis could harm hew kidney, leading to organ
failure and deatf?

Doctors and lab technician indicted for wrong blamansfusion in
Chandigarh, the case of major embarrassment, Gowsrin Multi-specialty
Hospital in Sector 16, has on Tuesday admittechégtigence of its doctors in
transfusing wrong blood to Suman on December 1802BHowever, the
hospital authorities denied its liability to payngpensation under Consumer
Protection Act. This has been stated in the writtejuments filed on Tuesday
in UT State Consumer Disputes Redressal CommissBirgndigarh, by
Sanjay Kaushal, who is the senior standing courfsel Chandigarh
administration. The hospital said it is not covebgdhe Consumer Act as it is
not rendering ‘paid’ servicés.

In Mallette v. Schulmdfi a 57 years old woman who was seriously
injured in a car accident was taken to the hospital she was unconscious. A
nurse discovered in the woman’s handbag, a camdegidpy the woman
identifying her as a Jehovah’s Witness and requgsthat no blood
transfusions be given to her under any circumswniteat she fully realized
the implications of that position but did not olij¢c the case of non-blood
alternatives. The doctor was informed of the coistesf the card but he
personally administered blood transfusion to themaom as he was of the
opinion that it was necessary to replace the btbatiwas lost and her life had
to be saved. The woman made ‘a very good recovery her injuries’. She
was discharged from hospital after 6 weeks. Sha gwed the doctor for
negligence, assault, battery and religious discratmon. The trial judge
Donnelly J accepted the plea of battery only andrded damages of $20,000.
This was affirmed by the Court of Appeal. The cdsmonstrates that doctors
must respect their patient’s wishes provided thatgatients were in a fit state
to make it plain or indicate in advance as to wihedtment they do not want.
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Doctors cannot substitute their decision from adialmade decision of the
patient’*

In R.P. Sharma v. State of Rajastffapatient was admitted to S.M.S.
Hospital, Jaipur for operation of removal of gails¢. The operating surgeon
advises transfusion of blood group O+ive to thaegmat One bottle of blood
group O +ive was transfused. After that anothetldaif blood was obtain
from the Blood Bank. Due to the negligence of tlosgital staff the new
bottle was of another blood group, B+ive. Soondhéer the condition of the
patient determinate and she lost her eyesight haedied. The State, who ran
that hospital, was held vicariously liable for tdeath causes due to the
negligence of the hospital staff.

(vii) Failure to take Precautions or Monitor Treatment:

The duty of the medical practitioners is to examihe patient record and
monitor it to procure. When treating a patient, @dioal practitioner has to use
the appropriate standard of care deviation canecausinjury to the patient
which may result in liability. The medical praatitiers while treating patients
must thoroughly check which include routine eyanbglobin testing, blood

pressure, x-ray, blood test, nutrition, etc.

If a patent admitted in ICU or in ventilator or orygen support it a
duty of medical practitioners or hospital authestito take more precautions
to them patient. Where a medical practitioners aspital authorities rejects
precautions for no good reason, then any resultirsipap is more likely to be
treated as negligend@.

Much is being done by many medical practitionengoived in the
support and treatment of patients. When treatingpatient, a medical
practitioner has to use the appropriate standahied deviation can cause an
injury to the patient which may result in liabilitf a medical practitioner fails
to meet these goals and a deficiency occurs, trticadepractitioners may be
liable for the patient’s injurie§.

(viii) Prescription of Prohibited Drugs:

India has become a dumping ground for banned dmalgse; the business for
production of banned drugs is booming. Indian m&dipractitioners
prescribe this type of drug due to lack of knowkedyot many people know
about these banned drugs and consume them caudioiyoh damage to
themselves. This is far more importaDangerous drugs have been globally
discarded but are available in India. The most comnes are Vicks Action-
500, Nimulid, Enteroquinol, Ovalgin, Ciza, Sysprideroperol, Furoxone,
Lomofen, Nise, Furacin, Agarol, Sioril, Piperazite.”

In Vincent Panikurlangra v. Union of Indida writ petition was filed
under Article 32 of the Constitution of India, wkar, the petitioner asked for
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direction, in public interest, Prohibited or barmimport, manufacture, sale
and distribution of such drug which were recommender banning or
prohibited by the Drugs Consultative Committee &nere was prayer for
cancellation of all licenses authorizing import, natacture, sale and
distribution of such drugs. The Supreme Court appted the initiative taken
by the petitioner. As the above judgment has dibeering on both medical
practitioners and patients, strict compliance stica¢ made. If any medical
practitioners prescribed this prohibited drug they responsible of this act.
(ix) Lack of Resources:

Apart from medical practitioner’s responsibility imedical care, the hospital,
nursing homes, etc., which undertake to treat o the patients are also duty-
bound to provide all sort of facilities availableetein and exercise all standard
of care. If any person sustains bodily injury, elds, damages or death as a
sequel to any fault or negligent of the employedadpitals in the course of
employment, the hospital would be vicariously l@bdr that, Hospital can be
liable for lack of resource of its employee, e.qedical practitioners,
surgeons, assistant surgeons, nurses, compouadesthetists, radiographers,
technician and so ofl. Resources may include the following:

(i) Ambulance:

It is a deficiency in service if ambulance serviréver do not to know the
proper route of hospital address in case of seriabsur pain of patierff
Ambulance services do not respond to calls fromptiteents which amount to
deficiency in service.

(i) Oxygen Cylinder:

Many times occupied gas cylinder has taken patidifé because of lack of
services in proper maintenance of oxygen cylinttethe medical department
of SN College Agra three patients died on 10 J@042 due to the lack of
oxygen cylinder? Recently in 05 December, 2012 a mega drill begansa
the New Delhi to check the city’s preparednessnfi@dical emergencies, a
shocking case of medical negligence; four patitgstheir life allegedly after
oxygen supply suddenly stopped in the Delhi's Gawent hospita}’

(iif) Medical instruments:

If a hospital authority admits a patient for treatrh and secures the full
treatment with necessary medical life care instminelf these life care
instruments are not available in hospital the haspiuthority should be liable
for medical negligence.

(5) Quacks or Unqualified Medical Practitioners:

In India numbers of unrecognized and illegal heaitbviders who without
any formal qualifications or having formal qualditon are practicing in other
areas are found. Some examples of them are tawtidyas, hakim, herbalist
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and a homeopathic doctor practicing in allopathic®® Quacks are not only a
danger to the public but also stand between medgicadtitioners and their
patients>

Medical practitioners must have a qualified degude skill and
knowledge, and must exercise a reasonable quéaliicadegree of care.
Neither the very highest nor a very low degree emhpetence can judge in
the light of particular circumstances of each castw require a person is not
a liable in negligence because someone else oérbgkill and knowledge
would have prescribed different way nor is he gudt negligence if he has
acted in accordance with a practice accepted geephiy a reasonable body of
medical men skilled in that particular art althouslbody of advise opinion
also existed medical terff.

A Homoeopathic or Ayurvedic practitioners or prachtiers in any
other system of medicine, is licensed to practioly an his own system of
medicine. Where such a practitioners prescribe®palhic medicine, he
exceeds his professional competence and commitkena Thus he can face
legal action under Section 15(3), Indian Medicau@a@l Act, 1956. He also
commits negligence. Should be damage be mild, hddmoe liable for civil
negligence, but where such an act has result atah dutcome he would also
be liable for criminal negligend®.

An unqualified practitioner, who does not inforns lpatient that he is
not qualified, when he undertakes to cure an ilnesuses injury to the
patient, he is prima facie guilty of negligence.Rex v. Bateman the court
held that it is not the business of an unqualifie@h to pretend or profess or
promise to cure a disease which he had not theuatkegkill to treat, or to
which he cannot give such care as the case demands.

In Khusaldas v. State of M¥.a person who is a quack, utterly
ignorant of the science of medicine, when praafjciy are sued than his
ignorance alone would make his conduct of givingatment rash and
negligent. A medical practitioner registered ind@diled thy can practice in
own filed. InPoonam Verma v. Ashwin Patel & d¥sit was held that a
medical practitioner registered under the Bombaynklopathic Practitioners
Act, 1989, can practice Homeopathy only but i3 tase Homeopathy doctor
treated a patient of fever and typhoid under Altbgasystem prescribing
allopathic medicines patient dying within two weekke Supreme Court held
negligence per se on the part of the doctor such dsctor is under is a
statutory duty not to enter the field of any othexgstem of medicine
prescribing Allopathic medicines amounted to amoaeible negligence.

The patient approached the doctor for treatmersiegére molar tooth
ache and resultant swelling. The doctor gave D€clign ¥2 gm = 1 vial with
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medical Sugarnil Tb 3, Dexona Tb 3 on three consexudates. The medical
practitioner had no qualification to practice alitiic medicine. He only got
one certificate issued by W.B. Medical Union andstPGraduate Union of
India, Calcutta. The patient developed pain andowmat the site of the
injection. The condition of the patient did not irape even after treatment
given in two different hospitals. Ultimately thetigat expired®® The State
Commission, Gujarfl, found the doctor negligent, because he admimigter
injection on gluteal region and prescribed stetalulets to the patient without
being qualified to practice allopathic medicine.

No person other than a doctor having qualificatrecognized by
Medical Council of India and registered with medli€auncil of India/ State
Medical Council is allowed to practice modern sgsta Medicine or surgery.
A person obtaining qualification in any other of dil@ne is not allowed to
practice Modern system of Medicine in any forths.

If a doctor registered under Homeopathic PractgierAct he cannot
practice allopathic medicines i.e. glucose drip atttker injections. If medical
practitioner prescribe allopathic medicine to thatignt, his action is in
contravention of Sec. 15 (2) of the Indian MediCaluncil Act 1956.

In Dr. Shiv Kumar Gautam v. Alima®B the deceased was suffering
from gastro enteritis disease. The medical pracir was a Homeopathic
doctor who treated the deceased in allopathic sysi&ne medical practitioner
was prohibited to practice in Allopathic as he Wegally not qualified. The
medical practitioner was held guilty of negligence.

In the case oBhri Sarjoo Prasad v. State of Biffathe Patna High
Court was concerned with the right of practice otupational therapists/
physiotherapists. To begin with, after studying litexrature in detail the court
held that occupational/ physiotherapy is a recagshiZorm of medical
practice. However, the court further observed thatess the concerned
gualification finds a place in the schedule to Medical Council Acts and the
holders of the qualifications are registered uridat Act, they have no right to
practice modern scientific medicine or prescribepalthic drugs.

In the case ofCharan Singh v. State of U%®the Allahabad High
Court was concerned with practitioners having degréfom unrecognized
colleges. This arose as a follow up of the D.K.hi@sse cited above. The
court came down heavily on these practitionerslraid that they had no right
to practise medicine. IRajesh Kumar Srivastava v. A.P. Verfha monitor
order was passed by Hon’ble Supreme Court in DokhiJcase by which the
Supreme Court had taken notice of the distresstogten of public health in
the state of U.P. and inaction of the State Govstap the menace of the
unqualified and unregistered medical practitionersliferating all over the
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State. A boy died at the Mohanlalganj, Lucknow Camity Health Center
after undergoing treatment at the hands of a qulis boy was treated by
DOTS provider deputed by the health department. Vbkinteer is not
authorised to treat patient or prescribe medicinds. India a numbers of
incident of quakes every day numbers of people.died

At the policy level, the pertinent legal & ethigadint is, whether the
ethically justified in stopping all those quacks anqualified medical
practitioners and nurses from pursuing their octap@ No doubt, their
practice does constitute a public health dangertasdhe duty of government
to look after the safety of peopl@However there is another side of the fact
India has 76% less government doctor than requirkd.latest available rural
health statistics for 2011 show a shocking shartdalhuman resources is it
doctors, nurses or other healthcare personnel. rdocap to the Planning
Commission’s draft, the country’s government-runaltitecare system is
hamstrung because the number of doctor is shotheftarget by a jaw
dropping 76%, there are 53% fewer nurses, specdditor are short by 88%,
radiographers are short by 85% and laboratory fei@ms are short by 80%.
A big proportion of such quacks or unqualified noadlipractitioners practice
in the under-served rural areas.
Issues of Medical Negligence:
The issues of medical practitioners are very sugdegn India because most
of people are not aware about their own rights. &omes medical errors are
not visible at the time but they become complicdétdr on. Some important
issues which are relevant are:
(i) Issue of Patient and Doctor Relationship:
Our first issue is patient doctor relationshippiesent time patients have lost
faith in doctors. In global commercialized eraisitat race and the priority is
money, not treatment. There are serious commuaitaissues between
doctors and patients. A survey of 89 hospitalizatiept and their 43 doctors
at Yale University School of Medicine and Waterbitgspital, published in
the Archives of International Medicine, found thé&® per cent physicians
agree that they did not always discuss things cehmsrsibly. As for patients,
57 per cent were unaware of their diagnosis whenohdirged, about 90 per
cent weren't told of side-effects of new medicatamd 54 per cent believed
their doctors don't discussed their fears with ttém
(ii) Issue of deciding Compensation:
Our second issue is the standard measurement geehshould be developed
for deciding compensation in the matter of medicagligence. The basic
issue who and how much relief compensation couldrbeided? The quantity
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of compensation is not the same in similar caseseagligence, different
amount of compensation is provided by differentrtu

In the case of medical negligence Courts shouldntgitaighest
compensation unanimously and equally to every patsnd it should not
differ from patient to patient. Many times like aSU based doctor was
awarded a record compensationzaf.73 crore in a medical negligence case
by National Consumer Dispute Redress Commissionedltdoctors and
Advance Medical care and Research Institute, Kalkabas ordered to pay the
sum collectively. Dr. Kunal Saha’s wife, Anuradithed of toxic epidermal
necrology-a rare disease resulting in the peelfrgkim in sheets-at Mumbai’s
Breach Canady Hospital. Dr. Kunal made a claimashpensation exceeding
T 102 crores, perhaps the highest ever claimed lyy campensation for
medical negligence before any consumer forum astedd under the
provision of Consumer Protection Act, 1986n the above case victim was
related by a doctor so he got higher compensatimnrfbmaximum cases the
victim could not found sufficient relief.

In the highest compensation ordered by an IndianrtGa a medical
negligence case, a techie who found himself pagalywaist down after a
surgeon damaged his spinal cord during an operatioemove a tumor in the
chest, was awardezil crore in damages by the Supreme Court. Thougst i
a pittance compared to the 5 million pound (adlititVerZ 37 crore) awarded to
British TV actors Leslie Ash in a similar case may 2008. Victim Prashant S
Dhananka’s nightmarish experience is similar todage national table tennis
player V Chandrasekhar, who fought a legal battjeirest Apollo Hospital
Chennai, for over by the Supreme Court in Febru895°° The highest
compensation in a medical negligence cases in Iadiee the Dr. Kunal
Saha’s wife case and Dhananka verdict.

(i) Issue of Maintaining Confidentiality:

Third issue is privacy and confidentiality which asme of other important
patients’ rights as well as fundamental tenets eflical care. Any threat to
them in the present era of computerised recordikgegnd sharing of patient
care among numerous medical professionals can mmuerthe therapeutic
relationship and adversely affect patient careieR&s$ privacy should be
maintained at any cost according to internatioralns of international law
Right of privacy may, apart from contr&tt also arise out a particular specific
relationship which may be commercial, matrimonaaleven political. Doctor-
patient relationship, though basically commerasl,professionally, a matter
of confidence and, therefore, doctors are moratig &thically bound to
maintain confidentiality.
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Maintaining professional secrecy and not to divudggy information
obtained in the due course of treatment is bothaimamd legal obligation of
medical practitioners. Secrecy is an essential iblondof contract between
medical professionals and his employer, a breadeofecy affords a relevant
ground for action of damagé¥.

(iv) Issue of dilemma in deciding Medical Negligence urm Civil Law or
Criminal Law:

The fourth issue under Indian law for medical nggyice is that both civil and
criminal remedies are provided for medical neglagenAccording toMr.
Justice V.R. Krishna lyetno profession is above the lawrhe prosecution
for offence committed by medical practitioner iretbourse of their practice
and the liability in tort of medical practitionevghen they commit culpable
negligence or fraud or other delinquent disregdrdue case is also not taken
away. In spite of the Consumer Protection Acfs ibpen to party aggressive to
sue in the Civil Court or prosecute in the CrimiGalurt'®®

(A) Remedies under Civil Law:

Medical negligence is a Civil wrong the kind as lwat the degree of
negligence is such that it gives a right for congagion. Civil wrong is a form
of negligence in which a patient brings an actioml@amages in the civil court
against the medical attendant, who owes him a ihutgrt, if he had suffered
an injury in consequence of negligence or unskiltedtment. The amount of
damage inflicted is a measure of the extent oflitgb

(B) Remedies under Criminal Law:

In Indian Penal Code Section 219 deals Criminalligegce: (1) everyone is
criminally negligent who (1) in doing anything, ¢2) in omitting to do
anything that it is his duty to do; shows wantorrexkless disregard for the
lives or safety of other persons.

The Section 304 A says whoever causes the deadinyoperson by
doing any rash or negligent act not amounting tipatle homicide, shall be
punished with imprisonment of either descriptiondderm which may extend
to two years, or with fine or with both.

In order to hold a medical practitioners criminalgsponsible for the
death of his patient, it must be establish thatnieigligence or incompetence
was such that it showed utter disregard for the dihd safety of other in a
manner that amount to a crime against the stath Sonduct may, therefore,
be punished under the criminal [&% The Indian Penal Code, 1860, Section
304A, states that whoever causes the death ofsapédry a rash or negligent
act not amounting to culpable homicide will be mieid with imprisonment
for a term of two years, or with a fine, or withtbolt is used to frame charges
against medical practitioners in India.
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In India people are not aware about their rightyexty few people go
to courts in cases of medical negligence. Ther®ispecific provision in the
Indian Law which specifically deals with medicalgligence. The delay in
legal process is also a hindrance in medical negtig cases.

(v) Issue of deciding Liability in case of ownership oHospital is Deferent
from the Doctors:

Our fifth issue is who will be responsible for pagicompensation in case of
medical negligence if the ownership of the hosp#alifferent from the doctor
who is practicing there? The hospital authoritydtidbe held liable to pay
compensation in case of negligence of their doctdise principle of
‘respondent superioshould be applied in such cases.

If someone is an employee of a hospital, the hakst responsible
(liable) if that employee hurts a patient by actingompetently. In other
words, if the employee is negligent is not reasgnesautious when treating or
dealing with a patient, the hospital is on the hmkany resulting injuries to
the patient®
(vi) Issue of deciding Liability in case of Medical Touism:

Our sixth issue is medical tourism; today medioakism is also a new kind of
health services is being provided by the healtlvigess in the private health
care sector. There is no legislative control ors thealth service. The
foreigners are attracted towards these health semaces in India due to low
cost in comparison to other countries. A large nembf herbal massage
therapies, yoga therapy centers are establishembriduct their business in
India. This service is known as medical tourisme TBovernment passes a
medical visa for such services. But these healtilitias are provided on
contract basis and appointments are made by teteplvadeo conferencing or
internet. The question appears where medical atnt@ncludes? In India or
in those other countries. If in a medical tourisny anedical deficiency or
negligence is committed then who is liable for tegligence?

Impact of Medical Negligence:

The impact of medical negligence is long lastingtlas patient could not
survive to their usual routine they cannot perf@ma enjoy their life because
they are suffering medical practitioner’s error.eThasic impact of medical
negligence has become a Socio, Economic and Legslgm because
patients are vulnerable group of society who angsihlly, economically and
mentally harassed by medical professional. Now yatda medical error is
common basic problem in Indian health scenario. Toetor patient
relationship is social concern but due to the corcrakzation of this
profession now it has become an economic problehe doctor-patient
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relationship is contractual relation and if medipedctitioners fail to perform

their duties it is a legal problem of medical ngghce.

(i) Premature Death:

The worst impact of medical negligence could be tha patient can die.

Sometimes due to the negligence of the doctorpdtient looses their lives.

This is the most severe result of medical negligerihe patient visit the

doctor for getting relief from his disease but do¢he negligence in treatment

the patient pays very heavy price by losing thésr |

(i) Social Suffering by the Patient and his Family

In cases of medical negligence not only the patenthis entire family has to

suffer. The social relation and activities aredladly affected.

(iif) Undue Financial Burden:

Sometimes the patient losses his job as the regpliysical problems caused

by medical negligence. The heavy expenditure oatrtrent also adversely

affects his economic conditions. Poor people haveate his property to pay

for medical expenses.

(iv) Burden of Cases on Courts:

Most of the courts in India are overburden by caselsiding consumer cases.

The numbers of cases, pending in the differenttspaauses delay in disposal

of these cases. So, there is an urgent need ®asethe courts.

(v) Decreasing faith between Doctors and Patients:

Due to the heavy commercialization of medical pssfen patients are losing

faiths in doctors. Unnecessary tests and medi@represcribed by doctors to

extract money from the patients. This has resuiteélinching of faith on

doctors.

(vi) Undue Physical Suffering:

Sometimeshe medical negligence causes extreme physica¢rsugf to the

patient. Instead of becoming healthy he has tcesyf&in and other physical

ailments.

Conclusion:

In light of the findings of our study, conclusios that in case of medical

negligence most of cases of negligence are ignbsegatients in India.

Medical negligence is not legal problems but i isocial challenges. Medical

practitioners are not above the law and have, thexefor their negligence

and if found guilty should not escape punishm&hContinuation of unfair

trade practice, medical autonomy, increased saphigin and demand of

consumers, infection, unsatisfactory processingaofiplaints and emergence

of consumer has strengthened the consumer movdarestcial challenges.
Commercialization or the monetary consideration rge® out as one

of the major barriers affecting the patient doatationship in India. With
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coming of corporate hospitals the relationship @ftdr and patients has gone
a sea change. These big hospitals are more pradiited than being sensitive
to the patients. As exorbitant fees are charged ftbe patients so the
magnitude of care and attention should also beenighhere are numbers of
cause’s issues and an impact in medical profedsierefore there needs to
proper regulate this profession. In the case ofica¢diegligence not only the
patient but his entire family has to suffer. Tleial relation and activities are
also badly affected.

Since the doctor is considered as a living GodhenEarth, thus the
expectation from doctors with regard to his duty abligation is higher than
other because patient unconditionally believes lan doctors. The duty of
doctor is to take due care and diligence in thattnent of the patient is of
high degree and doctor should follow all standard aoble practices that are
prevailing in the medical field.
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Surrogacy in India — Problems and Laws: An Overview
Archana Padgaonkar*

Before the introduction of modern techniques ofasgtion natural surrogacy
was the only means which assisted a barren womaorioeive. Before the
birth of artificial insemination women conceivecethatural way. In cases of
infertility artificial insemination was socially aepted as a means to achieve
pregnancy. The process of artificial inseminaticavgd way for in vitro
fertilization (IVF). In this method a woman who Wwes to have a baby either
her or the donor woman’s eggs and the sperm ofhbseband or the male
donor in order tocreate their embryos in vitro aodransfer them to a host
who is suitabléSurrogacy has been around a long time and datds tbac
biblical times. In the Mahabharata Dhritarashtraiée Gandhari conceived
but the pregnancy was confirmed only after two geafter which she
delivered a mass comprised of 10% normal cells.s&heells were put in
nutrient medium which develop in vitro till full n@. These developed into
100 male children known as Kauravas and one fextild Duhsheel4The
underlying principle concept of surrogacy is spidnds it is based on
altruistic principle which implies doing good tohets i.e. one woman
assisting the other. The practice of surrogacyniciemt times is highlighted in
the religious texts of Hinduism and ChristianityhelfOld Testament cites the
example of Abraham’s infertile wife Sarah who ested her maid Hager to
bear her a child by persuading Abraham to sleep Wwér. The Bhagavata
Purana gives an account of how with the blessingistinu the embryo from
Devaki’'s womb was transferred to Rohini's womb &eotwife of Vasudev so
that their son’s life is protected. These storiedidate how surrogacy was
undertaken by the relative. Therefore it was anbativeen two women who
are not at par either socially or economically.

Concept & Meaning:

The term surrogacy implies substitution. It hasnbderived from the Latin
word “Subrogare” meaning appointed in the placeTodditionally surrogate
motherhood is referred to as an arrangement betmaened couples because
of wife’s infertility cannot produce a child a figt woman agrees to conceive
the husband’s child through artificial inseminatit; bear the child for the

* Ph. D. Scholar, SN D T W U Law School, Mumbai.
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entire term and then relinquish all parental rigitse ART bill has defined
surrogacy as an arrangement in which a woman gigasent to pregnancy
with the assistance of reproductive technology ImcW neither of the gametes
belong to her or her spouse with the purpose ty ¢ato full term and hand
over the child to the person or persons for whomistacting as a surrogdte.
Surrogacy is manifested in two forms:
1) When a surrogate has a child for the couple wheregénetic father is
the husband and the genetic mother is the surrogate
2) The host mothering where the surrogate mother likargenetic child
of both the husband and the wife through IVF/ ggithnique which
requires the doctor’s interventidn.
Types of Surrogacy:
The act of surrogacy is altruistic or commercialichkhdepends on surrogate
mother’s motivation, the act is either traditionalgenerational which is based
on types of procedure involved. When the surrogatgther agrees on
pregnancy on behalf of commissioning parents witlamy consideration for
the service labeled as altruistic surrogacy whglopposite to commercial
surrogacy where a surrogate agrees to conceiveedonomic gain. Her
intention is to hand over the child to others othe biological father and his
partner it is known as traditional surrog&cythe most recent form of
surrogacy is gestational where in a surrogate matbaceives via embryo
transfer with a child of which she is not the bgtal mother and as per the
contract she has to hand over the baby and sumelldéer rights to the
commissioning parents. The most prevalent formesagional surrogacy with
or without monetary incentive. Genetically the sgate mother is not related
to the child hence has no legal claim over thedchilt the procedure involved
in gestational surrogacy is a complexed one regultn high risks and low
success rate.
Assisted Reproductive Technique (ART):
India is fast becoming a booming centre of a féytimarket with its
reproductive tourism industry. This is clinicallglled Assisted Reproductive
Technology (ART), it has been in vogue in Indiacsin978 and today an
estimated two lakh clinics across the country offeARTs are extensively
used for surrogacy in this case an embryo is aleatth in vitro fertilization
and implanted in the uterus of a surrogate mofhee. sperm and ova used for
IVF come from donors or the commissioning coupleaGre ‘harvested’
surgically following the administration of drugs.
Baby Manji Case:
The Supreme Court of India’s decision on the lanttntase of baby maniji
Yamada Vs Union of India on surrogacy and the irtgrare of contractual
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obligation involving surrogate parties. Japanedsgydanji born to an Indian
surrogate mother with IVF technology, upon feréitibn of her Japanese
parent's eggs and sperm in Tokyo and the embrymgb@nplanted in
Ahmedabad triggered off a complex knotty issue. Thpanese biological
parents unfortunately divorced and the mother dmsmthe infant. Under the
Guardian Wards Act, 1890 a single father cannoptédairl child since he is
the only biological father the girl’s legitimacy MWwhave to be proved. The
grandmother of the infant petitioned the SupremeurCehallenging the
direction given by the Rajasthan High Court relgtio the production and
custody of Baby Manji Yamada. Her request to theApourt for permission
for the infant to travel with her and for issuanoé passport under
consideration with the Central government had luatted to be disposed of
expeditiously. The Japanese baby case has operféan@ora boxwith a
floodgate of questions and issues related to thiessand legality surrounding
surrogacy. In Manji's case the Supreme Court degison legitimizing
surrogacy and equating it with an industry has pered the debate on
commercialization of surrogate motherhood. Linkisigrrogacy with other
types of outsourcing business of identifying fastdike excellent medical
infrastructure, high international demand and easgilability of poverty
stricken surrogateshave raised a gamut of questiongomen’s exploitation,
misuse of their reproductive organs and excesgigsspre on women to earn
money in a male dominated society. Metropolis esenting the popularity
of surrogacy arrangement. Indian scenario paves f@aybaby booming
business where there is ample scope for a womaivéoher womb on hire
and promote parenthood by prodtg.India the issue came into limelight when
a grandmother from Gujarat gave birth to her daerghtwins in Jan 2004.
Under the present legal system the grandmotheheillgiven the status of
mother of her grandchildren though the finding A Test shows that they
are not her children. The genetic mother has teptathese twins before she
can legally call them her own. The reports dephet this case is not the only
incident of surrogacy in India there are many muabies borne by surrogate
mothers. In India in most of such cases anonyrsitypaintained or facts have
been concealed for reasons of social repercussioado its unacceptability.
In the developed countries the services of sureogaither is very expensive.
Due to abject poverty people from developed coastchoose Indi3n India
legitimacy issue is governed by section 112 ofEk&ence Act under which
the child would be the legitimate child of the wamand her husband and
artificiality of the process would not make a difece. This presentation can
be refuted on the ground of access. If the marnage consummated in the
usual sense it is arguable that a decree of nuflitynarriage can still be
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obtained. In India legitimacy is governed by thepeal laws. Under the
Indian Legal system there is no provision for legiting. The Special
Marriage Act, 1954 and the Hindu Marriage Act, 1@%mfers legitimacy on
children of void marriages numerated under varidass alone and deny
legitimacy to children of other void marriages whi@ll outside the purview
of this Acts®

Surrogacy Contract:

In order to make commercial surrogacy viable thestmmportant issue is the
issue of contract. Women who rent their wombs wdiddreated as industrial
workers. If the Assisted Reproductive Technologyed®ation) Bills and
Rules 2008 is passed would also require the making contract. The
following four aspects have been finalized

1) The choice over the surrogate mother

2) The Choice over the clinic

3) The financial aspect with respect to the comagois

4) The date of signing of the surrogacy contracicen a pivotal role in
judging the mind of the parties who enter into atcact. It is vital that the
surrogate enters into a contract before taking egical procedures. It is the
result of contract entered between parties. Bo#sdhevents cannot be
rearranged. There are cases where the clinics tfeelothe need for signing
an appropriate agreement with the surrogate befmagying out the
procedures. It is the result of contract enteretivben parties. Both these
events cannot be rearranged. There are cases thieecénics do not feel the
need for signing an appropriate agreement withstireogate before carrying
out the procedures. However the practice does emesany purposeThe
consequence of not signing a surrogacy agreementaatly correct time has
an unfavorable inference over the agreement. I siases the court will
guestion a person as to why agreement was noteenit&io with the surrogate
mother before she had gone in for medical proceduwhether these
contracts are enforceable is debatable. In Ind@icse 23 of the Indian
Contract Act, 1872 a surrogacy agreement may bdamdec void on a
consideration of being immoral or against publidigyo India does not have
legal measures to deal with the above subject. Memtne ethical guidelines
for Biomedical Research on Human Subjects of Indtauncil of Medical
Research lay down certain rights and duties to Bag. followed in these
processes. The problem is that the guidelines aresuificient to deal with
such immense problem. As these techniques areaexsedsively there will be
a need for more explicit public policy in seversdas must be addressed.



Page72 JournalrfLegal StudieqVol. 1, Issue I, January 2013]

Remedies to parents under Surrogacy Contract:

‘Surrogacy Agreement’ defined in Section 2(cc) bé tBill as a contract
between the person availing of Assisted Reprodeciliechniques and the
surrogate mother. Section 34(1) of the Bill progideat “Both the couple or
individual seeking surrogacy through the use of ARi@ the surrogate mother
shall enter into a surrogacy agreement which selegally enforceable. The
surrogacy contract between the surrogate mothethenparents is treated as a
simple agreement and is governed by the Indian r@ontAct, 1872 and
Specific Relief Act, 1963. Abortion amounts to hreaf surrogacy contract.
Parents may ask the surrogate mother for specditopnance of contract.
Section 10 of the Specific Relief Act, 1963 prowdéor the Specific
Performance of the contract in the cases wherdtheagreed to be done is
such that the compensation is money for its nofepmance would not afford
adequate relief. Under Section 42 the court may glant injunction to aid the
specific performance of a negative agreement coathin the terms of a
contract-?Various kinds of relief are available for the brieaf a contract. The
remedy for the non-performance of a duty is comatmg and specific.
Under Section 73 of the Indian Contract Act, 18A@8 &ection 21(1) and (2)
of the Specific Relief Act, 1963 the parent woulddmtitled for compensation
for the breach of a contract that is abortion wheére contract becomes
impossible of performance for no fault of the ptdfn Court can award
compensation in lieu and substitution of specifefprmance. Measures of
compensation will be by the standard of Sectiorof7the Contract Act? In
the calculation of the damages under a contracpitbeision of Contract Act,
1872 or the terms of contract would be releV&fhe intention of the parties
should be gathered from the terms of a contractlewdetermining the
damages'?

Conclusion:

There are three views on the legality of commeremairogacy firstly on
ethical and ideological grounds demands total fmitbn of surrogacy,
secondly supports surrogacy but is contemptuouts a@bmmercialization and
thirdly view supports commercial surrogacy. Afterpeme Court decision in
Baby Mangy case the entire debate on commerciaizabf surrogacy
becomes redundant. The medical fraternity andipaliestablishment are of
the opinion that commercial surrogacy can resohes groblems of infertile
couple’s one hand and help the economically dowldkea to cater to their
financial needs on the other hand. But in the atsef an effective legal
measure the act of surrogacy will continue to peaydominant role in
exploiting the poor and the vulnerable surrogatéhers and expose them to
unwanted risks. The proposed legislation on ART, 2008 even though is a
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step towards right direction it is inadequate taldeith the complexities of
commercial surrogacy. Israel regulatory mechanisra role model for every
nation which intends to legalise commercial suroygas it has successfully
balanced the needs of the society with those ehf®iindividuals. The goal of
India in becoming a global destination of medicairism will be achieved
only when the concept of exploitation is replacedhwfair and equal
opportunities for alt’ India is considered as an effective destination fo
surrogacy but there are cases where problems hisemn.aMedical Science’s
advancement has raised the hope of childless cowpgh® are in favour of
promoting the process of surrogate arrangemeis. likely that the process
will continue to thrive. Hence some regulation ecessary in the form of
licensing and authoritative inspection for the gerod the society.
Suggestions:

With the advancements in the technology and medice&nce to avoid the
intricate complications arising in surrogate bitttle country needs legislation
encompassing all these aspects. They are as follmwvsasic query that arises
regarding the legality of a surrogate contract lo@ issue we think that the
surrogate birth should be lagalised under the t&atu protect the interest of
infertile parents which will serve as an alternatio adoption. In context to
the legal mother of the child we support the Catifan view that the intended
mother should be awarded the status of a legal endth thus the intending
parents the legal parents). We support this cowienwith the following
argument.As the very purpose of surrogate birttoiprovide the intended
parents with a child. Hence it is the surrogate haotintending mother or
donor ovum the legal status should be conferrethemtended mother unless
contrary is specified in the contract. The contrattevidence shall prevail
over the medical evidence of DNA test because #meic evidence is given
supremacy then in case of donated ovum and sp@&imeschild may belong to
an anonymous donor which does not satisfy any ldgiccase the child is
deformed due to biological complications in whible intended parents denies
adopting the child what should be her liability?o8kl she be answered
negatively and for this reason we support the almovgention. Furthermore
the surrogate mothers right should not be negleciedhould be made
mandatory to specify the rights of surrogate mothehe contract before the
commencement with mutual consent. Next vital asgredtneeds to be dealt is
the legitimacy of the child since the surrogatetaois are considered legal
and valid as per the assumptions of the suggestgsldtion conferring legal
status to the mother automatically leads to legitiynof the child. In India the
suggestions made for legislation jeopardizes thallposition. It is not that
there are no instances of surrogate birth in Ibdiethey remain latent because
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of obscure legal position and social rejection o€hs techniques. A proper
legislation will make it easier for the intendedrgrais to deal with their
problems. The Bill not only openly promotes unregedl commercial
surrogacy but also contradicts existing nationdicps on health and family
welfare.
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